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CENTER for BIOLOGICAL DIVERSITY Because Life is Good.    __________________________________________________________________       

April 14, 2008

VIA CERTIFIED MAIL

Dirk Kempthorne, Secretary of Interior
Secretary of Interior
18th and C Street, NW
Washington, DC 20240

United States Fish and Wildlife Service
Office of Endangered Species
4401 N. Fairfax Drive, Rm. 420
Arlington, VA 22203

Attorney General Mukasey
Department of Justice
10th and Constitution Avenue, N.W.
Washington, D.C. 20530
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c/o Bridgette Ellis, Senior Vice President 
Office of Environment and Research
400 W. Summit Hill Dr.
Knoxville, TN 37902-1499  

USACOE South Atlantic Division
ATTN: Endangered Species Coordinator
Room 9M15, 60 Forsyth Street, SW 
Atlanta, GA 30303-8801 

USACOE Southwest Division
ATTN: Endangered Species Coordinator
1100 Commerce Street
Dallas, TX 75242-0216 

United States Department of Agriculture
Forest Service
1400 Independence Ave. SW
Washington, D.C. 20250

Department of Defense
Secretary of the Army
101 Army Pentagon 
Washington, DC 20310 

National Park Service
1849 C Street NW
Washington, DC 20240

USACOE, Mississippi Valley Division
ATTN: Endangered Species Coordinator
P.O. Box 80
Vicksburg, MS  39181-0080

USACOE North Atlantic Division 
ATTN: Endangered Species Coordinator
302 General Lee Avenue 
Brooklyn, New York 11252 

Federal Highway Administration
400 Seventh Street S.W.
Washington, DC 20590

USACOE Great Lakes and Ohio River
ATTN: Endangered Species Coordinator
550 Main Street, Room 10032 
Cincinnati, OH 45202-3222 
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 U.S. Fish and Wildlife Service. March 2008. “White-nose syndrome in bats Frequently1

Asked Questions” Question 1. 

 http://www.fws.gov/midwest/Endangered/mammals/inba/inba_2007pop.html (last2

viewed March 12, 2008).

 See U.S. Fish and Wildlife Service. 2007. Indiana Bat (Myotis sodalis) Draft Recovery3

Plan: First Revision. Fort Snelling, Minnesota. 260 pp. Table 3. 
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Re: Sixty-Day Notice Letter of Intent to Sue for Violations of Section 7 of the
Endangered Species Act

On behalf of the Center for Biological Diversity, Friends of Blackwater, Heartwood, Adirondack
Council, and Restore: The North Woods, this letter provides notice, pursuant to 16 U.S.C. §
1540(g), that the failure on the part of the action agencies – the United States Forest Service, the
United States Army Corps of Engineers, the Tennessee Valley Authority, the National Park
Service, the Department of Army, and the Federal Highway Administration – to re-initiate
consultation as to the Gray bat, Indiana bat, Ozark big-eared bat and Virginia big-eared bat
violates the Endangered Species Act.

This letter provides each of you with notice that the failure of each individual agency to re-
initiate consultation violates the substantive requirements of sections 7(a)(1), 7(a)(2), and 7(d) of
the Endangered Species Act. 16 U.S.C. § 1536(a)(1)(2) & (d).

Litigation can be avoided if the agencies re-initiate consultation so that each biological opinion
includes an analysis of the threat of white-nose syndrome in conjunction with ongoing
management activities.

WHITE-NOSE SYNDROME IS A GRAVE THREAT TO BATS

White-nose syndrome is a newly discovered disease, believed to be associated with a fusarium
mold, that is devastating bat populations in the eastern United States. White-nose syndrome was
first identified in caves in the state of New York in the winter of 2007.  According to the United1

States Fish and Wildlife Service’s records, 10% of the total population of Indiana bats winter
in New York caves.  According to the most recent recovery plan for the Indiana bat, the Fish and2

Wildlife Service emphasizes the last decade’s population increase in the northern region of the
Indiana bat’s range, including New York, Vermont, and Pennsylvania.  This increase has been3

cited as an improvement in the Indiana bat’s status as an endangered species. If 10% of a species
numbering in the 100s of thousands is eliminated, what threat is there to bat species that number
less than ten thousand, such as the Ozark big-eared bat and the Virginia big-eared bat? At this
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 See 4 http://www.fws.gov/Endangered/partners/poster/bat.html (last viewed March 13,
2008)

 Why are thousands of bats dying in New York?, Associated Press, Feb. 14, 2008, located5

at http://www.msnbc.msn.com/id/23169737/.  (Viewed Feb. 14, 2008). 

  “Unexplained ‘White Nose’ Disease Killing Northeast Bats.” Environment News6

Service (ENS) 2008. January 31, 2008. http://www.ens-newswire.com/ens/jan2008/2008-01-31-
094.asp (Viewed Feb. 10, 2008).

 Munger Jr., Edward. Bat deaths tied to warm temperatures. Schenectady Daily Gazette,7

Feb. 6, 2008. http://www.dailygazette.com/news/2008/feb/06/0206_bats/ (Viewed Feb. 10, 2008)
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time, there is concern that white-nose syndrome has spread to Pennsylvania. If, in two winters,
white-nose syndrome has spread from 1-4 states, then what happens when it shows up in West
Virginia where the greatest number of Virginia big-eared bats hibernates?4

Scientists know very little about the cause of the die-offs, or whether the white-nose syndrome is
the cause or an effect.  According to a recent article: 

The die-offs could be caused by bacteria or a virus. Or the bats could be reacting
to some toxin or other environmental factor. Whatever it is, afflicted bats are
burning through their winter stores of fat before hibernation ends in the spring,
and appear to be starving.  5

According to Craig Stihler, a bat specialist with the West Virginia Department of Natural
Resources: 

The fungus has been identified to the genus Fusarium, a common and widespread
genus usually associated with plants. Pathologists that have examined the
carcasses recovered from the New York sites do not believe the fungus is the main
culprit. One guess at this time is that the fungus invades after the bats are stressed
by some other factor. 6

Some have suggested that the threat may be related to global warming.  Whatever the cause,7

white-nose syndrome has already been associated with deaths of thousands, or tens of thousands
of bats, and many more are at risk.  

•  Half the estimated 52,000 federally endangered Indiana bats that hibernate
in New York are located in just one former mine - a mine that is now

http://www.fws.gov/Endangered/partners/poster/bat.html
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 Attachment 1, January 30, 2008 Press Release from New York State Department of8

Environmental Conservation.

 Attachment 2, January 30, 2008 Press Release from the State of Vermont Fish and9

Wildlife.

 See Munger, Jr. Edward. Mystery Disease Spreads, Threatening Bat Population10

Schenectady Daily Gazette, Jan. 31 2008.
http://www.dailygazette.com/news/2008/jan/31/0131_bats/?print (Viewed Jan. 31, 2008)

 Attachment 2, January 30, 2008 Press Release from the State of Vermont Fish and11

Wildlife.

  Why are thousands of bats dying in New York?, Associated Press, Feb. 14, 2008,12

located at http://www.msnbc.msn.com/id/23169737/.  (Viewed Feb. 14, 2008).

 U.S. Fish and Wildlife Service. 1995. Ozark Big-Eared Bat (Plecotus townsendi ingens13

Handley])Revised Recovery Plan. Tulsa, OK. p. ii of 51 pp.

 U.S. Fish and Wildlife Service. 1984. Ozark Big-Eared Bat (Plecotus townsendi ingens14

Handley]) and Virginia Big-eared Bat  (Plecotus townsendii virginianus (Handley)Recovery
Plan. Twin Cities, MN. pp. 12-13. (Adding the figures provided for each state’s total population.)
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infected with white nose syndrome.   8

• In New York, 8,000 to 11,000 bats already died.  9

• At least 700 endangered Indiana bats were found dead in a New York cave
in 2006-2007.    10

The deaths have already been called the largest die-off of bats due to disease documented in
North America.  And more bats are gravely at-risk. 11

In New York, over 200,000 bats are hibernating in caves where white-nose syndrome has already
been detected.  12

In 1995, the Fish and Wildlife Service estimated the total population of endangered Ozark
big-eared bats to be between 1,600-2,300.   In 1984, the Fish and Wildlife Service estimated the13

population of endangered Virginia big-eared bat was  approximately 6,000.   None of these14

species of bats can recover from a massive die-off of thousands.
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 Attachment 1, January 30, 2008 Press Release from New York State Department of15

Environmental Conservation.

 Alan C. Hicks, David J. Newman, Nancy A.Heaslip, Joseph C. Okoniewski, Ward B.16

Stone (New York State Dept. Environmental Conservation), Robert J. Rudd (New York State
Dept of Health) Douglas Fraser (Sienna College) Mark D. Jankowski (USGS National Wildlife
Health Center). Unusual Winter Mortality Events at Four New York Hibernacula during 2007.
http://www.caves.org/grotto/dcg/wns-hicks-poster.pdf (last viewed March 13, 2008).
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Bat experts are calling the disease a serious threat to endangered bats. Al Hicks of the New York
Department of Environmental Conservation called the die-off sudden and "unprecedented."
"Most bat researchers would agree that this is the gravest threat to bats they have ever seen," he
said.    15

The undersigned have monitored the discussion forums, the Fish and Wildlife Service website,
and newspaper articles concerning the white-nose syndrome. It is not clear that anything more is
known about the cause of the white-nose syndrome than the information contained in a poster
prepared in November of 2007:

We do know that starvation is the likely cause of mortalities for most, but not all,
of the animals examined to date. We have not yet examined carcasses from Knox,
Gages or Schoharie or all those from Hailes. We also know that large numbers of
animals chose to leave Hailes Cave beginning no later than February, nearly 2
months before their normal emergence, and died out on the landscape. One
collected alive in a snow covered yard was fed and recovered, and was released in
the spring.16

No one knows what is causing these bats to behave in an unusual and suicidal manner. All due
caution is necessary in light of the facts that North American bat populations, as a whole, have
been declining for the last century and no one has been able to identify the reasons for the
decline.

Biological Opinions Contain No Analysis of Disease

None of the Biological Opinions and Incidental Take Statements issued by the Fish and Wildlife
Service analyzes the effects of white-nose syndrome on listed bat species.

The U.S. Fish and Wildlife Service’s Region 5 website lists 22 biological opinions issued for

http://www.caves.org/grotto/dcg/wns-hicks-poster.pdf
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take of the Indiana bat.  The same website lists two current biological opinions for take of the17

Virginia big-eared bat. These incidental take statements were authorized due to the Fish and
Wildlife Service’s finding of “no jeopardy.” That no jeopardy opinion may no longer be adequate
in light of white-nose syndrome. The actions taken by the federal agencies may be jeopardizing
the listed species. The majority of the take in the Northeast Region is in Pennsylvania’s
Allegheny National Forest. Some of the “take” that has been authorized in the Northeast
includes: 

Location Name Activity 

Allegheny National Forest Blacksnake Project 1,000 acres of logging in
Indiana bat habitat

Bradford Oak Administrative
Study 

over 100 acres of prescribed
burning over a 6-year period
in Indiana bat habitat

Countyline-Fourmile Project over 1700 acres of logging
and mining in Indiana bat
habitat

Eagle Wind Mills Project logging over 1000 acres in
Indiana bat habitat

Forest Renewal Project logging over 400 acres in
Indiana bat habitat

Herbicide Diversity Study
Removal Harvest 

over 150 acres of logging in
Indiana bat habitat

Kane Experimental Forest
Windthrow 

over 450 acres of logging in
Indiana bat habitat

Martin Run Project over 2500 acres of logging,
road building, and pit
construction in Indiana bat
habitat

http://www.fws.gov/northeast/endangered/tebo/index.html
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 Id.18

 The undersigned are concerned that burning will take place in the near future on the19

Fernow Experimental Forest part of the Monongahela National Forest where two Indiana bat 
caves are located. 
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Meads Mill Project over 2300 acres of logging,
road building, and oil and gas
activities in Indiana bat
habitat

Spring Creek Project over 5500 acres of logging,
trail construction, and gravel
pit expansion in Indiana bat
habitat

Sugar Run Project over 1400 acres of logging in
Indiana bat habitat

Trails End Re-entry Project over 400 acres of logging in
Indiana bat habitat

West Branch Tionesta over 5000 acres of logging,
road building, and burning in
Indiana bat habitat.18

Green Mountain National
Forest 

Forest Plan implementation 300 acres of Indiana bat
habitat annually

Monongahela National Forest Desert Branch Project over 1000 acres of logging
and road-building in Indiana
bat and Virginia big-eared bat
habitat

Forest Plan implementation logging, burning, and other
manipulation of 10,052 acres
of suitable Indiana bat habitat
annually;19

Other known biological opinions, outside of the northeastern region that affect Indiana bats
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 The majority of these projects can be found in U.S. Fish and Wildlife Service. 2007.20

Daniel Boone National Forest Biological Opinion, Appendix C.

 This Forest is now operating under a “not likely to adversely affect” determination, and21

this BO is no longer in effect.

 As a result of new information, this Forest is now operating under a “not likely to22

adversely affect” determination, and this BO is no longer in effect. 
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include the following:20

Name of Biological Opinion Date Issued Amount of Take

Alabama National Forest21

(implementation of the Forest
Plan)

January 23, 2001 Level of take changed for
southern pine beetle
suppression areas – upper limit of 65
suitable roost trees

Allegheny Wood Products
(AWP) for access to
Blackwater Canyon

Feb. 2, 2007 74.2 acres (calendar year 2006)

Camp Atterbury Army
National Guard Training Site
(construction and operation)

December 4, 1998 200 bats

Cherokee National Forest22

(implementation of Forest
Plan)

January 1997 1300 acres

Daniel Boone National Forest
(implementation of Forest
Plan)

April 3, 2007 4,000 acres of green tree harvest, 350
acres of salvage/sanitation harvest, and
50,000 acres of prescribed burning may
occur per year

Fort Knox October 1998 2,080 acres

Hoosier National Forest
(implementation of Forest
Plan)

January 2006 No more than four (4) occupied roost
trees/ year and between four (4) and
twelve (12) individuals injured or
killed each year. 2956-acres; 60 hazard
trees; 100 “accident” trees per year
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Huron-Manistee National
Forest (implementation of
Forest Plan)

March 2006 For first 10 years of revised
Forest Plan: Thinning = 59,497
Clearcut = 45,144 Shelterwood = 8,261
Selection = 0

I-60 (Indiana) (construction
and maintenance)

December 3, 2002 Summer action area: permanent direct
& indirect loss of up to 1527 acres of
forested habitat and 40 acres of
non-forested wetlands. Winter action
area: permanent loss of up to 947
acres of forest habitat around 10 known
hibernacula. Death by vehicle
collisions: 10 Indiana bats per year.

I-69 (Indiana) (construction
and maintenance)

August 2006 2,148 acres of forested habitat and 20
acres of non-forested wetlands within
summer action area; 1,097 acres of
forested habitat within winter action
area; 11 individuals per year from
collision with vehicles

Jefferson National Forest
(implementation of Forest
Plan)

January 2004 16,800 acres total (15,000 fire; 1,800
other habitat
manipulations)

Laxare East and Black Castle
Contour Coal Mining
Projects (mining of coal)

March 2006 No more than 17 adult females and
their pups; 912 acres of forested habitat
and 5.0 miles of stream

Mammoth Cave National
Park (hazard tree removal
and vegetation management)

June 2000 loss of roosting habitat, direct mortality
or by forcing bats to abandon tree

Mark Twain National Forest
(implementation of Forest
Plan)

September 2005 10 occupied roost trees over 10 years;
19,400 acres and 240 miles of fireline

Nantahala and Pisgah
National Forests
(implementation of Forest
Plan)

2000 4,574 acres per year
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adversely affect” determination, and this BO is no longer in effect.
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Nelsonville Bypass Project
(Ohio) (construction and
maintenance) 

April 15, 2005 No more than 10 Indiana bats

Ozark-St. Francis National
Forest  (implementation of23

Forest Plan)

June 25, 1998 Annually 8,000 acres of timber
harvest in hardwoods, 11,000
acres harvest of pine and
pine/hardwoods; 30,000 acres
of prescribed burning

Shawnee National Forest
(implementation of Forest
Plan)

December 3, 2005 First 10 Years of plan: -- 11,565 acres
of timber harvest/mgt. and minerals
mgt. -- 5,630 acres of timber stand
improvement and wetlands mgt.
Second 10 Years of plan: -- 21,255
acres of timber harvest/mgt. and
minerals mgt. -- 13,289 acres of timber
stand improvement and wetlands mgt.
Mortality of up to 2 individuals during
research and monitoring.

Smoky Mountain National
Park (prescribed burning)

August 12, 2003 1 maternity colony

Upper Mississippi River –
Illinois Waterway System
Navigation Feasibility Study

August 2004 511 acres of forested habitat
annually for 50 years. Less
than 20 bats per year.

Wayne National Forest
(implementation of Forest
Plan)

November 2005 No more than 4 occupied roost trees
will be incidentally taken over the next
ten years; Permanent Road
Construction & Reconstruction -392
acres;
Temporary Road Construction -146
acres; Skid Trails and Log Landings -
740 acres; Utility Development - 50
acres; Fire
Lines - 74 miles
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Federal Highway Administration, et al., 2007 U.S. Dist. LEXIS 90840, p. 19 (S.D. Ind. 2007)

 Id. at 21.25
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White Mountain National
Forest  (implementation of
Forest Plan)

2000 1,500 acres

Review of Ongoing
Operations and Maintenance
Activities at Tennessee
Valley Authority Dams in the
Tennessee River Basin
located in Alabama, Georgia,
Kentucky, Mississippi, North
Carolina, Tennessee, and
Virginia and Their Effects on
Federally Listed Endangered
and Threatened Species per
Section 7 of the ESA

October 2006 No take provided

Each of the above-mentioned projects will affect bats. Each of the above-mentioned biological
opinions needs to undergo new consultation. Specifically, the I-69 project listed above involves
the building of a federally financed highway – known as Alternative 3C during the public
comment process – through Indiana summer habitat and in close proximity to winter habitat:

The thirteen colonies represented 15 percent of the known [maternity] colonies in
Indiana and an estimated 0.5 percent of all colonies potentially existing in the
United States. (citation omitted) Based on this information, the Fish and Wildlife
Service determined that Alternative 3C might adversely affect the Indiana bat, but
that with appropriate mitigation, it would not jeopardize the species' continued
existence or any critical habitat.  24

. . . .

More than one-third of all Indiana bats wintering in Indiana hibernate in only three
caves within relatively short distances from Alternate 3C.25

The I-69 project is proceeding at this time. In light of the loss of habitat and species to I-69 and



Page 12

 Romme, Russell, Karen Tyrell and Virgil Brack.  1995.  Literature Summary and26

Habitat Suitability Index Model Components for the Indiana Bat, Myotis sodalis.  Federal Aid
Project E-1-7, Study No. 8.  Indiana Department of Natural Resources.

 Id.  27

 Id. 28

 Id.29

 Garner, James D. and James E. Gardner.  1992.  Determination of Summer Distribution30

and Habitat Utilization of the Indiana Bat (Myotis sodalis) in Illinois.  Final Report: Project E-3. 
Endangered Species Act Section 6 Report. Illinois Department of Conservation.

 U.S. Fish and Wildlife Service. 1999. Agency Draft Indiana Bat (Myotis sodalis)31

Revised Recovery Plan. Fort Snelling, Minnesota. 53 pp.
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the loss of species to white-nose syndrome, the Hoosier National Forest needs to reinitiate
consultation to include analysis of the potential loss of 10% of the Indiana bat’s total population
in conjunction with the loss of 15% of the state of Indiana’s maternity colonies. 

The majority of the known biological opinions involve logging, road building, burning, and
mining in the summer habitat – maternity colonies – for the Indiana bat. While white-nose
syndrome has not been observed in Indiana bats during the summer that is irrelevant because (1)
no one has been looking for the disease in the summer habitat and (2) white-nose syndrome may
simply be the final stage of something that the bats ingest or suffer prior to hibernation while
utilizing summer habitat.

As described above in the list of biological opinions, the summer habitat for the listed bats are
being lost, gradually, in 500-1000 acre segments. Summer habitat is described as areas with
greater than or equal to 30% deciduous forest cover and water within 0.6 miles (1 km).  26

Optimal habitat will have greater than 60% canopy cover.  “Gardner et al. (1991) found 73% of27

44 maternity roosts in areas with over 80% canopy cover, 27% in areas with 30%-80% canopy
cover, and 0% in areas with less than 30% canopy cover.”  Optimal habitat also has more than28

27 trees > 8.7 inches per acre, although suitable habitat can have as little as one tree greater than
8.7 inches in an acre.   Indiana bats will return to the same site summer after summer.29 30

However, roost trees are ephemeral, lasting only one to eight years.   This habitat is rare.31

Land use practices have been identified as a suspected cause in the decline of the
Indiana bat, particularly because habitat in the Indiana bats’ maternity range has
been changed dramatically from pre-settlement conditions in the following ways:
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 U.S. Department of the Interior, Fish and Wildlife Service. 2004. Biological Opinion32

on the Impacts of the Laxare East & Black Castle Contour Coal Mining Projects on the Indiana
Bat; February, 2005. West Virginia Field Office, Elkins, West Virginia, p. 11 (citations omitted).

 Anonymous. 1987. Vandals destroy hibernating Indiana bats. Bats (quarterly newsletter33

of Bat Conserv. Internat., Austin, TX) 5(2):5-8.
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the vast majority of old-growth forests have been harvested and remaining forests
are fragmented to varying degrees; fires have been suppressed; prairies have been
replaced with agricultural systems; native plants have been replaced with exotics;
and diverse plant communities have been simplified. These changes can have
profound effects through factors such as loss of suitable roosting habitat caused by
the removal of large trees, and by a reduction of the diversity and abundance of
insects on which the Indiana bats prey.32

Or, the cause could be the cave itself. If that is the case, then the agencies must consider the
permanent loss of hibernacula as well as the loss of individuals of the species. It is known that
Indiana bats exhibit site loyalty. An example of site loyalty was documented in Kentucky’s
Coach Cave where, in the early 1960s, 100,000 Indiana bats were counted. Before the Indiana bat
was listed, a gift shop was built over one of the entrances to the cave and another entrance was
blocked. When the bats returned in the fall – after the entrances were blocked – the bats could not
find a way to enter. “With nowhere else to go and the homing instinct strong, they instead clung
to the walls of the new building where they reportedly were scraped from their perches.” The
carcasses were then carted away by the thousands.  If the cause of the disease is the cave or33

something in the cave, then can the listed species adapt to the permanent loss of that
hibernaculum? Once a cave is infected with the disease, then the bats that hibernate there may be
lost permanently. No one has analyzed whether the 100,000 bats lost at Coach Cave have ever
been “recovered”; there certainly is no scientific analysis as to whether the New York caves and
population can ever be recovered. If 10% of the population of Indiana bats is permanently lost,
then how does that affect management of the species as a whole?

The Indiana bat is more wide-spread than the other listed species and is the only of the four listed
species known to be killed by white-nose syndrome, but the Gray bat, Ozark big-eared bat, and
Virginia big-eared bat populations are smaller and involve a geographically smaller area. These
characteristics may make these species more vulnerable to the disease.

At the time of the issuance of certain biological opinions (for example, Arkansas and Alabama
National Forests), the Fish and Wildlife Service made a “not likely to adversely affect”
determination for bat species. These determinations may need to be changed light of white-nose
syndrome analysis. Action must be taken now to ensure that bats facing unprecedented, fatal



Page 14

 See U.S. Fish and Wildlife Service. Indiana bat (Myotis sodalis) Draft Recovery Plan:34

First Revision. April 2007. p. 87.

 U.S. Fish and Wildlife Service. 1995. Ozark Big-Eared Bat (Plecotus townsendi ingens35

Handley])Revised Recovery Plan. Tulsa, OK. p. 15 of 51 pp.
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threats in hibernaculum will not be jeopardized by federal actions on federal lands. Institutional
caution and leadership must be taken by the Fish and Wildlife Service and the federal agencies
that manage bat habitat. If there is a possibility that bats are facing a colony collapse similar to
the colony collapse seen in honey bees, then all due haste must be made to ensure that federal
lands are one place where the bats are not facing additional harm. One measurable way that
compliance with the Endangered Species Act can take place is to reinitiate consultation with any
and all action agencies for each current biological opinion and accompanying incidental take
statement that is issued for the Gray bat, Indiana bat, Ozark big-eared bat, and Virginia big-eared
bat. 

Section 7 Violations

These four imperiled bat species – Indiana bat, Ozark big-eared bat, Virginia big-eared bat, and
the Gray bat – are known to be generally vulnerable to disease. And yet, there is nothing specific
in any of the biological opinions about the threat of white-nose syndrome. As stated in our
petition of February 18, 2008, the 2007 Indiana bat Recovery Plan has a generic paragraph about
the endangered bat being “particularly sensitive to disease outbreaks.”  For the Ozark big-eared34

bat, the Fish and Wildlife Service noted, “[T]here is too little information available on predation,
disease, and reduced food supply to determine their significance as limiting factors.”  Perhaps in35

1995 such a sentence might suffice, but in 2008, in light of white-nose syndrome, the Fish and
Wildlife Service must incorporate white-syndrome analysis: the nature of the threat, the extent of
the threat, and whether the threat changes analysis of agency actions.

The Endangered Species Act makes clear that all federal agencies are to use their authority to
conserve listed species and to ensure their actions do not jeopardize listed species.

16 U.S.C. § 1536 (a) Federal agency actions and consultations.

(1) The Secretary shall review other programs administered by him and utilize
such programs in furtherance of the purposes of this Act. All other Federal
agencies shall, in consultation with and with the assistance of the Secretary, utilize
their authorities in furtherance of the purposes of this Act by carrying out
programs for the conservation of endangered species and threatened species listed
pursuant to section 4 of this Act [16 USCS § 1533].
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(2) Each Federal agency shall, in consultation with and with the assistance of the
Secretary, insure that any action authorized, funded, or carried out by such agency
(hereinafter in this section referred to as an "agency action") is not likely to
jeopardize the continued existence of any endangered species or threatened
species or result in the destruction or adverse modification of habitat of such
species which is determined by the Secretary, after consultation as appropriate
with affected States, to be critical, unless such agency has been granted an
exemption for such action by the Committee pursuant to subsection (h) of this
section. In fulfilling the requirements of this paragraph each agency shall use the
best scientific and commercial data available.

The Endangered Species Act requires all federal agencies to "insure that any action authorized,
funded or carried out by such agency . . . is not likely to jeopardize the continued existence of any
endangered species or threatened species." 16 U.S.C. § 1536(a)(2). After the action agencies
initiate reconsultation, formal consultation results in a biological opinion from the United States
Fish and Wildlife Service that determines if the action is likely to jeopardize the species; if so,
the opinion may specify reasonable and prudent alternatives that will avoid jeopardy and allow
the action to proceed. 16 U.S.C. § 1536(b)(3)(A).

Under the Endangered Species Act, federal agencies have a duty to reinitiate consultation with
the United States Fish and Wildlife Service under certain circumstances, including the discovery
of new information. If the action agencies do not make the request, then the Fish and Wildlife
Service has the obligation to reinitiate:

Reinitiation of formal consultation is required and shall be requested by the
Federal agency or by the Service where discretionary Federal involvement or
control over the action has been retained or is authorized by law and: 

(a) If the amount of taking specified in the incidental take statement is exceeded; 

(b) If new information reveals effects of the action that may affect listed species or
critical habitat in a matter to or an extent not previous considered; 

(c) If the identified action is subsequently modified in a manner that causes an
effect to the listed species or critical habitat that was not considered in the
biological opinion; or 

(d) If a new species is listed or critical habitat designated that may be affected by
the identified action. 

50 C.F.R. § 402.16. 
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The action agencies nor the Fish and Wildlife Service have not responded to the threat of White-
nose syndrome, although the threat is well-documented.  Although the undersigned have made36

their concerns clearly known to the Fish and Wildlife Service and the action agencies, only one
agency has formally responded. The Tennessee Valley Authority sent a letter dated February 29,
2008 acknowledging receipt of the Petition and promising to review the contents. However, there
is not time for either the Fish and Wildlife Service or the action agencies to review. Now is the
time to take action in light of this threat that has grown from a handful of caves in one state to a
widespread occurrence in four states.

Section 7(d) of the Endangered Species Act provides that once a federal agency initiates
consultation on an action under the Endangered Species Act, the agency, as well as any applicant
for a federal permit, “shall not make any irreversible or irretrievable commitment of resources
with respect to the agency action which has the effect of foreclosing the formulation or
implementation of any reasonable and prudent alternative measures which would not violate
subsection (a)(2) of this section.” The prohibitions of 7(d) remain in effect throughout the
consultation period and until the Fish and Wildlife Service has satisfied its obligations under
Section 7(a)(2) that the permit issuance will not result in jeopardy to the listed bats.

The law and the regulations clearly place the duty to initiate reconsultation on action agencies. 16
U.S.C. §1536(a)(2). The failure of action agencies to reinitiate consultation violates the
Endangered Species Act. The duty to consult/reconsult is required in order to avoid jeopardy
under the Endangered Species Act. 

Under the Endangered Species Act, federal agencies have an obligation to avoid taking actions
that jeopardize the survival and recovery of listed species. Sierra Club v. Marsh, 816 F.2d 1376,
1383 (9th Cir. 1987); NRDC v. Houston, 146 F.3d 1118, 1127 (9th Cir. 1998). Under the
Endangered Species Act, each action agency has an independent duty to insure that its actions
comply with the Act. 16 U.S.C. § 1536(a)(2). "Following the issuance of a Biological Opinion,
the federal agency shall determine whether and in what manner to proceed with the action in light
of its section 7 obligations and the Service's biological opinion." 50 C.F.R. § 402.15(a). 

Each of the action agencies must make its own determination whether proceeding with business
as usual complies with the Endangered Species Act in light of the threat of white-nose syndrome.
To the undersigned’s knowledge, that determination and analysis has not been conducted.
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Conclusion

Bats affected with white-nose syndrome are starving to death. The federal agencies’ response to
white-nose syndrome has simply not been adequate to the requirements of the Endangered
Species Act and implementing regulations. There is no analysis of white-nose syndrome in
current biological opinions issued to action agencies. Whereas a “no jeopardy” opinion and
incidental take statement may have been in compliance with the Endangered Species Act prior to
the occurrence of white-nose syndrome, now that white-nose syndrome is present federal actions
that “take” or may “take” individual listed bats, as well as any action in bat habitat, may now
jeopardize the Gray bat, Indiana bat, Ozark big-eared bat and Virginia big-eared bat.

None of the action agencies has undertaken formal analysis of white-nose syndrome under the
Endangered Species Act. The agencies’ response to white-nose syndrome has simply not been
adequate to the requirements of the Endangered Species Act and implementing regulations.

This notice letter is being provided to satisfy the requirements of the Endangered Species Act’s
citizen suit provision. If the federal agencies do not take satisfactory steps to remedy these
violations during the 60-day notice period, then the undersigned intend to file suit in a United
States District Court to compel compliance with the law. 

The appropriate remedy for the section 7 violations is immediate action to reinitiate consultation
with any and all action agencies for each current biological opinion and accompanying incidental
take statement that is issued for the Gray bat, Indiana bat, Ozark big-eared bat, and Virginia big-
eared bat. 

If you believe any of the above information is in error, if you reinitiate consultation within the
next 60 days, or if you have any questions concerning this notice letter, then please contact us
immediately.

Respectfully submitted,

Leigh Haynie
Staff Attorney
Center for Biological Diversity 
on behalf of Center for Biological Diversity and 

Mark Donham, Program Director
Heartwood
RR#1, Box 308
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Brookport, IL 62910

Judith Holyoke Schoyer Rodd, Director 
Friends of Blackwater
501 Elizabeth St., Room 3
Charleston, WV  25311

John Davis 
Adirondack Council
P.O. Box D-2
Elizabethtown, NY 12932

Michael J. Kellett, Executive Director 
RESTORE: The North Woods
PO Box 1099
Concord, Massachusetts 01742


