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DEVELOPMENT AGREEMENT 

DESERT CLAIM WIND POWER PROJECT  

THIS DEVELOPMENT AGREEMENT (“Agreement”) is entered into and effective 

this __ day of _______, 2004, by and between Kittitas County, a Washington municipal 

corporation (“County”) and Desert Claim Wind Power LLC, a Washington limited 

liability company (“Desert Claim”).  This Agreement is made pursuant to Revised Code 

of Washington (“RCW”) 36.70B.170, Kittitas County Code (“KCC”) Chapter 15A.11, and 

KCC Chapter 17.61A, and relates to the Desert Claim Wind Power Project.  

RECITALS 

A. To strengthen the public planning process and to reduce the economic costs 

of development, the Legislature of the State of Washington enacted RCW Chapter 36.70B 

(the “Development Agreement Statute”), which authorizes the County to enter into an 

agreement regarding development of real property located within the County’s 

jurisdiction with any person having an ownership interest in or control of such real 

property.  The Development Agreement Statute was adopted to strengthen the public 

planning process and provide assurance that development may proceed in accordance 

with existing policies and regulations and subject to conditions of approval contained in a 

development agreement.     

B. The County adopted Chapter 15A.11, Development Agreements, of the Kittitas 

County Code (the “Code” or “County Code”) to authorize development agreements 

under the Development Agreement Statute for large, complex or phased development 

projects within the County. 

C. Desert Claim desires and intends to develop a wind farm in the Reecer 

Creek area of Kittitas County (the “Project”).   

D. The Project objective is to develop a commercially viable wind energy 

facility with at least a 180 megawatt (“MW”) nameplate capacity, a maximum of 120 wind 

turbines, and necessary Project support facilities, all to deliver renewable energy to the 

Pacific Northwest power grid.  
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E. The Project is responsive to requests for renewable power generation 

capacity issued by regional utilities including Puget Sound Energy (“PSE”), Avista and 

PacifiCorp.  PSE is seeking new electricity resources that include a mix of conventional 

and renewable energy generation sources.  In May 2004, PSE selected seven projects out 

of fifty submissions for further consideration.  The Project is one of three wind-powered 

generation projects under consideration by PSE.   

F. The Project will be located approximately eight (8) miles north of the city of 

Ellensburg, Washington on land referred to herein as the “Project Area”.  The Project 

Area includes parcels located in Sections 4, 9, 17, 20, 21, 24, 25, 26, 27, 28, 29 and 35 of 

Township 19 North, Range 18 East and Sections  30 and 31 of Township 19 North, Range 

19 East in Kittitas County, Washington.  A map showing the location of the Project Area 

is attached as Exhibit A.  The Project Area covers approximately 5,237 acres.  The land 

within the Project Area is privately owned.   

G. Kittitas County has authority to enact laws and enter into agreements to 

promote the health, safety and welfare of its citizens and thereby to control the use and 

development of the Project Area and specify zoning and development standards for the 

Project Area. 

H. The Project is the type of large, complex project for which a development 

agreement is contemplated in KCC 15A.11.010 and required under KCC 17.61A.040. 

I. Desert Claim entered into agreements with the owners of the real property 

comprising the Project Area, giving it control of this land for the purpose of, and 

authority to, develop the Project.  A small portion of the Project will be located within 

easements and/or public rights-of-way located outside of the Project Area depicted on 

Exhibit A.  Desert Claim will obtain easements and/or franchise agreements authorizing 

it to construct and maintain Project power collection system cables and/or Project access 

roads within these areas.     
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J. Consistent with the provisions of KCC Chapter 17.61A, and other applicable 

County regulations, on January 28, 2003, Desert Claim filed an application with the 

County for all required permits to develop the Project.  The County determined that the 

application was complete on January 29, 2003. 

K. Pursuant to its SEPA authority, the County issued a Notice of Application 

for the Project on February 4, 2003 seeking pre-threshold determination comments on 

Desert Claim’s application.  The County accepted pre-threshold determination comments 

until March 6, 2003.  During this period the County received nearly 70 comments on the 

application.  The County issued a Determination of Significance (“DS”) for the Project on 

April 23, 2003, directing that an Environmental Impact Statement (“EIS”) be prepared for 

the Project pursuant to KCC Chapter 15.04 and RCW 43.21C.030(2)(c).  In conjunction 

with the DS, the County initiated a 30-day scoping process for the EIS.  The County held a 

public scoping meeting on May 7, 2003 and received scoping comments on the Project 

until May 23, 2003.  The County’s EIS team prepared a summary of the scoping 

comments, which the County made available to the public in July 2003.  Based on the 

input provided through the formal scoping process, the County determined the 

appropriate scope for the Desert Claim EIS.   

L. The County issued the Draft EIS on December 15, 2003.  The County 

provided a 45-day public comment period to receive comments on the Draft EIS, which 

included a public meeting held on January 20, 2004.  The comment period closed on 

January 30, 2004.  The County received 78 written comments on the Draft EIS and 30 

people testified at the public meeting.   

M. The County and Desert Claim reviewed the comments received on the Draft 

EIS.  Pursuant to SEPA, Desert Claim modified the Project to respond to comments 

received on the Draft EIS by incorporating additional mitigation measures designed to 

reduce potential adverse environmental impacts from the Project. 

N. The County analyzed the modified Project in the Final EIS.  The County 

issued the Final EIS on August 16, 2004.   
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O. Desert Claim intends to develop the Project in accordance with the modified 

configuration presented and analyzed in the Final EIS and subject to the conditions and 

requirements contained in this Agreement.   

P. This Agreement establishes development standards for the Project, 

including: densities, number, size, setback and location of turbines; mitigation measures 

required for the Project; and other development conditions necessary to protect 

surrounding properties, the local neighborhood, and Kittitas County as a whole.  

Q. Desert Claim is entering into this Agreement to obtain certainty for 

development of the Project; to obtain certainty regarding environmental mitigation and 

fiscal conditions imposed on the Project in this Agreement and any other County-issued 

permits for the Project; to guarantee the conditions of the Wind Farm Resource 

Development Permit; to guarantee conditions of the site-specific amendment to the 

County Comprehensive Plan land use designation map changing the designation for the 

Project Area to Wind Farm Resource Overlay District; and to guarantee conditions of the 

County’s adoption of a site-specific rezone for the Project Area to Wind Farm Resource 

Overlay Zoning District, all before Desert Claim makes a significant financial investment 

in the Project and the surrounding area, which will be amortized over several decades of 

the Project operation.  Desert Claim could not undertake development of the Project 

without the assurances provided through this Agreement.  

R. It is understood by the Parties that the Project is a private development 

independently controlled by Desert Claim.  As such, Desert Claim shall have complete 

control over the Project, subject only to: a) the limitations and obligations under this 

Agreement; b) the conditions of the Wind Farm Resource Development Permit; c) the 

conditions of the site-specific amendment to the County Comprehensive Plan land use 

designation map changing the designation of the Project Area to Wind Farm Resource 

Overlay District; d) the conditions of the County’s adoption of a site-specific rezone for 

the Project Area to Wind Farm Resource Overlay Zoning District; e) Applicable Laws (as 
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defined in Section 4, below); and f) the terms and conditions of any other permits 

obtained by Desert Claim for the Project. 

S.  The County has determined that this Agreement is appropriate for the 

Project and, therefore, desires to enter into this Agreement.  This Agreement establishes 

development standards and procedures to eliminate uncertainty in the development of 

the Project consistent with the County’s Comprehensive Plan and development 

regulations; to mitigate probable significant adverse environmental impacts associated 

with the Project; to ensure installation of on-site and off-site infrastructure necessary for 

the Project; to provide services appropriate for development of the Project; and to 

otherwise achieve the goals and purposes for which the Development Agreement Statute 

was enacted.  Furthermore, development of the Project will provide fiscal benefits to the 

County.   

T. This Agreement was the subject of a 30 day comment period and a hearing 

before the Kittitas County Planning Commission as required by KCC Title 15A.   

U. The Kittitas County Board of County Commissioners reviewed and acted 

on this Agreement in a public meeting on ______, 2004. 

 NOW, THEREFORE, in consideration of the recitals (which are incorporated into 

the Agreement by this reference) and for other good and valuable consideration, the 

receipt and sufficiency of which are hereby acknowledged, the County and Desert Claim 

agree as follows: 

AGREEMENT 

1. Effective Date and Term. 

1.1 The Effective Date of this Agreement is the last date upon which it was 

signed by the Parties hereto; Provided, however, the Effective Date of this Agreement 

shall be extended automatically until the date on which Desert Claim obtains all Project 

Permits (as defined in Section 2, below) and fully and finally resolves any and all 

appeal(s) of this Agreement and/or any Project Permits.   
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1.2 The term of this Agreement shall be thirty (30) years from the end of the 

Construction Buildout Period (defined in Section 2, below), unless mutually terminated 

earlier, amended to terminate on an earlier date by the mutual agreement of the Parties, 

or terminated earlier by Desert Claim pursuant to Section 9, below.   

2. Definitions. 

For purposes of this Agreement, the following terms, phrases, words, and their 

derivations shall have the meaning given herein where capitalized; words not defined 

herein shall have their ordinary and common meaning.  When not inconsistent with the 

context, words used in the present tense include the future, words in the plural number 

include the singular number, words in the singular number include the plural number, 

and the use of any gender shall be applicable to all genders whenever the sense 

requires. The words “shall” and “will” are mandatory and the word “may” is 

permissive.    References to governmental entities (whether persons or entities) refer to 

those entities or their successors in authority.  If specific provisions of law referred to 

herein are renumbered, then the reference shall be read to refer to the renumbered 

provision.  References to laws, ordinances or regulations shall be interpreted broadly to 

cover government actions, however nominated, and include laws, ordinances and 

regulations now in force or hereinafter enacted or amended. 

2.1. Agreement.  “Agreement” means this Development Agreement between 

Kittitas County, Washington and Desert Claim Wind Power LLC, approved by the Board of 

County Commissioners. 

2.2. Applicable Laws.  “Applicable Laws” means all laws, ordinances, codes, 

statutes, rules, regulations, official policies, standards and specifications applicable to the 

Project as set forth in this Agreement and in force on the Vesting Date (as defined herein).  

The Applicable Laws shall also include: any approved Minor and/or Major Revisions to 

the Project; any Amendment to this Agreement; those provisions of the Growth 

Management Act, RCW 36.70A, the State Environmental Policy Act, RCW 43.21C, the 

Kittitas County Code, the Kittitas County Comprehensive Plan, and all uncodified 
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County ordinances and resolutions, as well as all other federal, state and County rules, 

regulations, official policies, standards and specifications in force and effect on the 

Vesting Date of this Agreement.   

2.3. BOCC.  “BOCC” means the Board of County Commissioners of Kittitas 

County, Washington. 

2.4. Construction Buildout Period.  The Parties agree that the “Construction 

Buildout Period” for the Project will be five (5) years from the Effective Date of this 

Agreement.   

2.5. County.  ”County” means Kittitas County, Washington. 

2.6.  County Approval.  “County Approval” means all approvals issued by the 

County for the Project, including, but not limited to: this Agreement; a Wind Farm 

Resource Development Permit; County adoption of a site-specific amendment to the 

County Comprehensive Plan land use designation map, changing the designation for 

the Project Area to Wind Farm Resource Overlay District, which may be completed as a 

sub-area plan; County adoption of a site-specific rezone of the Project Area to Wind 

Farm Resource Overlay Zoning District; the Staff Report prepared by the Planning 

Division of Kittitas County Community Development Services; County Critical Areas 

approval; and Right-of-Way Use permits (franchise agreements). 

2.7.  Development Standards.  ”Development Standards” means the 

requirements stated in Section 5. 

2.8.  Director.  “Director” means the Director of the County Department of 

Community Development Services. 

2.9.  Draft EIS.  “Draft EIS” means the Draft Environmental Impact Statement 

issued by the County on December 15, 2003 for the Project. 

2.10. Final Construction Plans.  “Final Construction Plans” means prints 

showing in detail the proposed construction and specifications of the Project and all 
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Project Facilities, including final Turbine locations, along with any other mitigation 

and/or development plans or reports specified in this Agreement.  

2.11. Final EIS.  “Final EIS” means the Final Environmental Impact Statement 

issued by the County on August 16, 2004 for the Project. 

2.12. Force Majeure Event.  “Force Majeure Event” means any event that 

wholly or partly prevents or delays the performance by the Party affected of any 

obligation arising under this Agreement, including an event that is within one or more 

of the following categories:  condemnation; expropriation; invasion; plague; drought; 

landslide; tornado; hurricane; tsunami; flood; lightning; earthquake; fire; explosion; 

epidemic; quarantine; war (declared or undeclared), terrorism or other armed conflict;  

material physical damage to the Project caused by third Parties; riot or similar civil 

disturbance or commotion; other acts of God; acts of the public enemy; blockade; 

insurrection, riot or revolution; sabotage or vandalism; embargoes; and, actions of a 

governmental authority.   

2.13. Liability.  “Liability” means all loss, damage, cost, expense (including 

costs of investigation and attorneys’ fees and expenses at arbitration, trial or appeal and 

without institution of arbitration or suit), liability, claims and demands of whatever 

kind or nature (including those arising under the Federal Employers Liability Act), 

arising out of an occurrence relating to this Agreement or occurring on or relating to the 

Project described herein. 

2.14. Micro-Site/Micro-Siting.  “Micro-Site” and/or “Micro-Siting” means the 

process authorized under this Agreement for revising the location of Project Facilities 

from the location of said facilities as depicted in the Exhibits attached hereto.     

2.15. O&M Facility.  “O&M Facility” means the operations and maintenance 

facility for the Project, as described in the Final EIS.  The O&M Facility will be 

constructed in the location or locations depicted and discussed in the Final EIS; for 

example, if the Project delivers power to the PSE transmission lines, then the O&M 
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Facility may be co-located with the Project Substation as depicted in Exhibit B.  The 

location of the O&M Facility will be depicted in the Final Construction Plans. 

2.16. Parties.  “Parties” means Kittitas County, Washington and Desert Claim 

Wind Power LLC, a Washington limited liability company. 

2.17. Project.  “Project” means the Desert Claim Wind Power Project generally 

consisting of up to 120 Turbines, each with a nameplate capacity of 1.5 megawatts 

(MW), for a total project nameplate capacity of at least 180 MW, and other associated 

and necessary Project Facilities.   

2.18. Project Facilities.  “Project Facilities” means all improvements associated 

with the Project, including, but not limited to: Turbines and associated pad-mounted 

transformers; Project access roads; Project power collection lines; the Project 

substation and interconnection line; the O&M facility; the visitor kiosk; and any other 

Project-related facilities and/or amenities described in the Final EIS and/or required 

under this Agreement or other approval(s) for the Project. 

2.19. Project Permits.  “Project Permits” means any and all local, state and 

federal permits applicable to and required for the Project, including but not limited to 

the permits listed in this Agreement and the Final EIS. 

2.20. Project Power Collection System.  “Project Power Collection System” 

means the network of 34.5-kV power cables that connect the Turbines to the Project 

Substation, including the junction boxes (equipment for merging multiple incoming 

cables into one outgoing line) that would be installed at various locations within the 

Project Area to facilitate the collection of power from Turbines as depicted in Exhibit C, 

attached hereto and incorporated herein by this reference.   

2.21. Project Substation.  “Project Substation” means the equipment including 

one or more power transformers, disconnect switches, metering relays, and a small 

building that would house the power generation control and relaying equipment, 

station batteries, and the supervisory control and data acquisition (SCADA) system.  
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The Project Substation will increase the voltage from power generated by the Turbines 

and collected via the Project Power Collection System for delivery, via an 

interconnection line, to a regional electric transmission grid.  The Project Substation 

will be constructed in the location or locations depicted and discussed in the Final EIS; 

for example, if the Project delivers power to the PSE transmission lines, then the 

Project Substation may be co-located with the Project O&M Facility as depicted in 

Exhibit B.  The location of the Project Substation will be depicted in the Final 

Construction Plans. 

2.22. Public Right-of-Way.  “Public Right-of-Way” means any areas above, 

below, or on and over County roads over which, under the County Code, County 

ordinances, and applicable laws, the County exercises regulatory or proprietary 

authority to grant rights-of-way, permits, franchises, or licenses for use thereof. 

2.23. Substantial Construction.  “Substantial Construction” means mobilizing 

equipment and labor necessary to construct the Project Facilities.   

2.24. Turbine.  “Turbine” means the entire structure that produces electricity. 

Each Turbine consists of three rotor blades connected at the rotor hub, a nacelle (the 

housing for the generator, which is connected via a gear box and rotor to the blades), 

and a tubular tower anchored to a tower foundation, all of which are described in 

further detail in the Final EIS. 

2.25. Vesting Date.  “Vesting Date” means the date on which the County 

deemed Desert Claim’s Development Activities Application complete, which is 

January 29, 2003. 

3. Permitted Uses.   
 

The permitted uses under this Agreement shall be limited to the construction, 

operation and maintenance of the Project along with all of the ancillary and necessary 

Project Facilities described herein and in the Final EIS.   
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4. Applicable Law; Vesting. 

4.1. Development of the Project shall comply with: (i) Applicable Laws; and (ii) 

the terms and conditions of this Agreement; Provided, however, to the extent that any 

applicable state and/or federal law conflicts with the terms of this Agreement, the 

requirements of the state and/or federal law shall control.  

4.2. Any development approvals or permits issued by the County for 

construction and operation of the Project shall be consistent with the provisions of this 

Agreement.   

4.3. During the term of this Agreement, and to the extent permitted under 

Washington’s vesting laws, the Project shall be vested to and governed by the provisions 

of the Applicable Laws in force on the Vesting Date; PROVIDED, however, as required 

by RCW 36.70B.170(4), the County shall reserve its authority to adopt new or different 

regulations to the extent required by a serious threat to public health and safety, and such 

regulations shall apply to the Project.  

4.4. To the extent this Agreement does not establish or define Development 

Standards covering a certain subject, element or condition, any such development 

standards to be applied to the Project shall be governed by the County Codes and 

standards in effect on the Vesting Date of this Agreement. 

4.5. During the Construction Buildout Period, the County shall neither modify 

the Development Standards applicable to the Project nor impose new or additional 

Development Standards beyond those set forth in this Agreement and the Project shall be 

subject only to the Applicable Laws.   

4.6. Desert Claim may construct the Project in up to three (3) phases (“Phases”).  

The Phases may be of any size and/or configuration so long as each Phase meets all 

applicable requirements of this Agreement.   

4.7. Desert Claim shall commence Substantial Construction of the Project (or 

any Phase thereof) within the Construction Buildout Period.  The vesting provided 
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hereunder shall only apply to any portion(s) of the Project for which Substantial 

Construction is commenced within the Construction Buildout Period; Provided, however, 

in the event Desert Claim does not so commence Substantial Construction during the 

Construction Buildout Period, it may seek a approval of a Major Revisions to the Project 

pursuant to Section 8 in order to extend the Construction Buildout Period.  Any such 

Major Revision extending the Construction Buildout Period may be subject to all laws, 

codes and ordinances in effect at the time of approval of such Major Revision.    

4.8. Except as otherwise specifically provided herein, all references in this 

Agreement to any federal, state and County laws, rules, regulations, official policies, 

standards and specifications shall be governed by and construed as Applicable Laws in 

accordance with this section and to which the Project is vested pursuant to this Section 4 

(to the extent Washington’s vesting laws apply thereto).   

5. Development Standards. 

5.1. Number of Turbines.  Desert Claim shall construct no more than one 

hundred twenty (120) Turbines under this Agreement.  Desert Claim must obtain County 

approval and any other required permit(s) to construct additional Turbines.   

5.2. Maximum Turbine Height.  The maximum height (measured to the tip of 

the blade pointing straight up) of any Turbine that may be constructed as part of the 

Project is 393 feet (120 meters) (the “Maximum Turbine Envelope”).  The Maximum 

Turbine Envelope was analyzed in the Draft and Final EIS.  Consistent with the modified 

Project configuration analyzed in the Final EIS, Desert Claim intends to use the General 

Electric Wind Energy (“GEWE”) 1.5sl turbine for the Project.  The GEWE 1.5sl is smaller 

than the Maximum Turbine Envelope because it is 340 feet tall (103.5 meters).    

5.3. Turbine Density and Location.  The Turbine density and Turbine locations 

for the Project shall be as depicted on Exhibit B; Provided, however, Desert Claim may 

use Micro-Siting pursuant to Section 5.6 to modify said densities and locations.  Any 

other changes to the density and location of Turbines shall require either a Minor or 

Major Revision pursuant to Section 8.   
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5.4. Performance-Based Safety Zone Setback/1,000 foot Residential Setback.  

Desert Claim will provide a 487-foot performance-based safety zone setback between 

Turbines and all Project Area boundaries and adjoining property lines, public roads, 

existing utility transmission corridors and the Kittitas County Reclamation District (KRD) 

North Branch Canal.  Desert Claim also will provide a 1,000 foot setback between 

Turbines and the residences indicated on Exhibit E, attached hereto and incorporated 

herein by this reference.  Desert Claim modified the Project configuration to respond to 

public comments received by the County on the Draft EIS and to mitigate potential 

environmental impacts by incorporating additional mitigation measures.  One of the 

modification measures includes the addition of the 487-foot performance-based safety 

zone setback.  The 487-foot performance-based safety zone setback is based on the 

Turbine model Desert Claim intends to use in the Project, which is the GEWE 1.5sl.  The 

487-foot performance-based safety zone setback is sufficient to provide adequate 

protection from potential tower collapse, blade throw and ice throw.  In the event Desert 

Claim selects a different Turbine model, the size of the performance-based safety zone 

shall be recalculated based upon the methodology contained in the Final EIS for 

calculating the required safety zone for potential blade throw, ice throw and tower 

collapse.   

5.5. Project Power Collection System.  Desert Claim will locate the Project Power 

Collection System underground except where it is not reasonably feasible to do so based 

on site-specific physical conditions (i.e., where it would be less disruptive to sensitive 

environmental features to place the cables above ground, or where steep and/or rocky 

terrain favor the use of overhead cable). Underground cables will be installed in trenches 

or plowed-in at a depth of 4 feet below the ground surface.  Portions of the Project Power  

Collection System may be located within the Public Right-of-Way.  In such case(s), Desert 

Claim will obtain all required approval(s) to so locate said portion of the Project Power 

Collection System. 

5.6. Micro-Siting.  Desert Claim may, in its sole discretion and for any reason, 

use Micro-Siting to move Project Facilities from the locations depicted in Exhibits B, C 
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and D, no more than 300 feet in any direction; Provided, however, in the process of 

Micro-Siting, Desert Claim shall maintain the performance-based safety zone setback and 

the 1,000 foot setback from residences depicted in Exhibit E, both as required under this 

Agreement.  Micro-Siting may be used to avoid impacts to environmental features such 

as, but not limited to, wetlands, streams, cultural resource sites and other such features 

identified and discussed in the Final EIS and/or documented in the County Critical Area 

review process (such features are collectively referred to herein as the “Environmental 

Features”).  As part of preparing the Final Construction Plans, and prior to commencing 

construction, Desert Claim will identify the final location of all Project Facilities.  Based 

on this information and as part of preparing the Final Construction Plans for the Project, 

Desert Claim may Micro-Site Project Facilities.  If Desert Claim does not Micro-Site a 

Project Facility to avoid an impact to an Environment Feature, it shall comply with any 

other mitigation or permit requirement in this Agreement or another applicable permit 

for the Project.  Desert Claim shall document the Micro-Siting changes, if any, to the 

Project configuration in the Final Construction Plans submitted to the County.  The Final 

Construction Plans shall show the final location of all Project Facilities.  So long as Desert 

Claim complies with the terms of this Paragraph, no additional approval(s) shall be 

required for Micro-Siting.   

5.7. Decommissioning.  Desert Claim shall decommission the Project at the end 

of the term of this Agreement, or, within twelve (12) months after the Project ceases 

generating electricity, whichever is sooner; Provided, however, Desert Claim shall not be 

required to so decommission the Project if it stops generating electricity as a result of a 

Force Majeure Event and, within twelve (12) months after a Force Majeure Event, Desert 

Claim commences repair and/or reconstruction of the Project.  Decommissioning the 

Project shall involve removal of the Turbines, foundations, cables, and all other Project 

Facilities to a depth of 4 feet below grade; re-grading the areas around the Project 

Facilities; removal of Project access roads (except for any roads that Project Area 

landowners and/or the County want to retain); and final restoration of disturbed lands 

(all of which shall comprise “Decommissioning”).  Desert Claim shall post funds 
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sufficient for Decommissioning in the form of a guarantee bond or corporate surety to 

ensure the future availability of said funds (the “Decommissioning Funds”).  The County 

and Desert Claim shall re-evaluate the amount of the Decommissioning Funds fifteen (15) 

years from the Effective Date of this Agreement to ensure sufficient funds for 

Decommissioning and, if the Parties deem it appropriate at that time, the amount of the 

Decommissioning Funds shall be adjusted accordingly.  Prior to starting construction, 

Desert Claim will provide the County notice from the entity administering the guarantee 

bond or corporate surety verifying the availability of the Decommissioning Funds.  The 

guarantee bond or corporate surety shall name the County and the Project Area 

landowners as beneficiaries. 

5.8. Project Facility Repair, Maintenance and Replacement.  Except as limited in 

Section 5.9, below, during the term of this Agreement, and without any further approval 

from the County, Desert Claim shall be permitted to repair, maintain and replace Project 

Facilities consistent with the terms of this Agreement. 

5.9. Turbine Repair, Maintenance and Replacement.  During the term of this 

Agreement, and without any further approval from the County, Desert Claim shall be 

permitted to repair and maintain the Turbines and to: (i) replace any Turbine with the 

same make and model Turbine originally used in the Project (“Replacement Turbine”) so 

long as the Replacement Turbine meets the Development Standards contained in this 

Agreement; (ii) replace any Turbine with a Comparable Turbine in the event Desert 

Claim cannot or it is impracticable for it to obtain a Replacement Turbine.  “Comparable 

Turbine” means any combination of tower, nacelle, and blade that is located in the same 

location as the Turbine being replaced and meets the Development Standards contained 

in this Agreement.  This Paragraph does not authorize Desert Claim to erect replacement 

Turbines in locations other than those stated in the Final Construction Plans.   

5.10. Re-powering.  New technology may become available at some time in the 

future for re-powering the Project.  The replacement of Turbines with Turbines that do 

not meet the Development Standards in this Agreement shall be the only event 

considered re-powering under this Agreement.  In the event Desert Claim elects to re-
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power the Project, it shall first obtain all required approvals to do so.  Routine 

maintenance, repair and replacement of Project Facilities and Turbines, both as permitted 

under Sections 5.8 and 5.9, respectively, shall not be considered re-powering.  Re-

powering shall constitute a Major Revision to the Project and require an amendment to 

this Agreement pursuant to Section 8.  In no event shall re-powering (as defined in this 

Paragraph) automatically extend the term of this Agreement.  At the time of re-powering 

the Parties may amend this Agreement to make any provisions hereof applicable to the 

re-powered Project, including extending the term hereof.   

5.11. Project Access Roads/Smithson Road Extension.  Desert Claim reconfigured 

the Project access road system in conjunction with modifying the Project configuration to 

avoid some of the sensitive Environmental Features identified in the Draft EIS.  The 

modified Project access road system is depicted in Exhibit D attached hereto.  The 

modified Project access road system includes a Project access road from the eastern 

terminus of Smithson Road to the eastern-most Project Area boundary (the “Smithson 

Road Extension”).  A portion of the Smithson Road Extension will be located on land 

owned by the Washington State Department of Natural Resources (“DNR”).  

Additionally, the Smithson Road Extension will cross the Kittitas Reclamation District 

(“KRD”) North Branch Canal.  Desert Claim must obtain DNR approval to locate the 

Smithson Road Extension on DNR land and may require KRD approval to cross the 

North Branch Canal.  Desert Claim will make all reasonable efforts to obtain these 

approvals, and other easements and/or rights-of-ways required for the Smithson Road 

Extension and/or any other Project Facility.  In the event it can do so, Desert Claim will 

construct the Smithson Road Extension when it constructs the easternmost portion (all of 

Section 25, T19N, R18E and the west half of Sections 30 and 31, T19N, R19E) of the Project 

in which the Smithson Road Extension is located.  Desert Claim will construct all of the 

Project access roads, except for the Smithson Road Extension, in accordance with the 

discussion in the Final EIS.  Such roads shall be considered “Rural Primitive Roads” 

pursuant to KCC 12.03.020(D) and no other County Road and Bridge Standards shall 

apply.  Desert Claim will construct the Smithson Road Extension in accordance with the 
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discussion in the Final EIS and pursuant to the County Road Standard for a “Rural Local 

Access” road, KCC 12.03.020(C).  The Smithson Road Extension shall have a roadway 

width of 20 feet and be surfaced to the County standard required for roads serving 3 to 15 

lots; Provided, however, Desert Claim shall not be required to provide the easement 

right-of-way for Rural Local Access roads and shall not be required to comply with any of 

the other requirements in the County’s Road Standards other than as set forth herein.  

Upon completion, the Smithson Road Extension will be available for use by emergency 

services vehicles as requested by Kittitas County.   

6. SEPA Mitigation Measures.   

 The Final EIS contains a Project-level analysis of the probable significant adverse 

environmental impacts associated with the Project.  The Final EIS concluded that certain 

elements examined would have probable significant unavoidable adverse impacts for 

which mitigation measures should be imposed to mitigate the impacts identified.  Desert 

Claim has agreed to implement mitigation measures consistent with and based upon the 

analysis contained in the Final EIS.  These SEPA mitigation measures are included in 

Exhibit F, which is attached hereto and incorporated herein by this reference. 

7. Consistency with Local Regulations. 

The County hereby acknowledges that if the Project is developed consistent with 

this Agreement and any Amendments thereto, the public health, safety, and welfare will 

be adequately protected within the bounds of the law; the Project will be considered 

essential and desirable to the public convenience; the Project will not be detrimental or 

injurious to the public health, peace, or safety, or to the character of the surrounding 

neighborhood; the Project will not be unreasonably detrimental to the economic welfare 

of the County; and the Project will not create excessive public cost for public facilities and 

services. 

8. Amendments and Revisions.   
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This Development Agreement may be amended only if the amendment is in 

writing and signed by Desert Claim and the County and is approved by the BOCC (an 

“Amendment”). 

8.1 Minor Revisions to the Project. 

The Director is authorized to approve Minor Revisions to the Project that are 

necessary and generally consistent with this Agreement.  Such Minor Revisions shall 

include, but are not limited to: (a) any revisions within the scope and intent of the original 

Project Development Standards identified in Section 5; and (b) any revisions within the 

scope of the Project environmental documents including the Draft and Final EIS.  Minor 

Revisions shall be in writing, signed by the Director and Desert Claim, and shall be 

attached to this Agreement as an Exhibit, but shall not require an Amendment to this 

Agreement.  Micro-Siting Project Facilities shall not be considered a Minor Revision.  

Changing Turbine densities and locations shall be a Minor Revision so long as said 

changes are within the scope of the Project environmental documents, including the Draft 

and Final EIS, and the changes are otherwise consistent with the Development Standards 

in this Agreement.     

8.2 Major Revisions to the Project. 

 Major Revisions to the Project shall require an Amendment to this Agreement, 

which must be in writing, signed by the County and Desert Claim, and approved by the 

BOCC.  Micro-Siting Project Facilities shall not be considered a Major Revision.   Major 

Revisions include, but are not limited to: 

• The expansion of the Project to include land beyond the Project Area;  

• The installation of more than 120 Turbines; 

• The use of Turbines taller than the Maximum Turbine Envelope; 

• Any change not considered a “Minor Revision” hereunder and which requires a 

SEPA threshold determination pursuant to the County Code.   

9. Termination. 
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Desert Claim shall have the option, in its sole discretion, to terminate this 

Agreement.  It may do so for any reason prior to constructing the Project, in which event 

all approvals for the Project shall be automatically rescinded.  If Desert Claim elects to 

terminate this Agreement after constructing the Project, all approvals for the Project shall 

be automatically rescinded and the Project shall be decommissioned pursuant to Section 5 

unless the Parties hereto replace this Agreement with some other agreement governing 

the use and operation of the Project.   If it elects to terminate this Agreement, Desert 

Claim shall submit a Notice to this effect to the County.   

10. General Provisions. 

10.1. Third Party Challenge.  If any legal action or proceeding is instituted 

challenging the validity of any provision of this Agreement, the parties shall cooperate in 

defending against such challenge. Desert Claim shall, at its expense, defend such action 

as the real party in interest and assist the County in its defense. To the extent that any 

such action challenges Desert Claim’s right to proceed with the Project, Desert Claim 

shall control  the defense of the action or proceeding utilizing legal counsel of its choice.  

Desert Claim shall reimburse the County for reasonable expenses of the County’s 

attorneys resulting from representation of the County in any such legal action or 

proceeding.  In addition, Desert Claim shall indemnify the County for any Liability 

incurred by the County as a result of any such action or proceeding, including any award 

to opposing counsel of attorneys’ fees or costs.  If any litigation affecting this Agreement 

or development of the Project is initiated by any third party, this Agreement shall be 

extended for the period of time such litigation is pending, and upon the final, non-

appealable conclusion of such litigation, Desert Claim and the County shall indicate the 

period of such extension by amendment to this Agreement. 

10.2. No Agency, Joint Venture or Partnership.  It is specifically understood that 

development of the Project is a private development, and Desert Claim shall have full 

power over and exclusive control of the Project, subject to the terms and conditions of this 

Agreement.  Although the County and Desert Claim intend to cooperate and work 
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together, the Parties renounce the existence of any form of agency relationship, joint 

venture, or partnership between the County and Desert Claim and nothing contained 

herein or in any document executed in connection herewith shall be construed as creating 

any such legal relationship. 

10.3. Covenants Run with the Land.  During the term of this Agreement, all of 

the provisions contained in this Agreement shall be binding upon the Parties and their 

respective heirs, successors (by merger, consolidation or otherwise) and assigns, devisees, 

administrators, representatives, lessees and all other persons or entities acquiring all or 

any portion of the Project, any lot, parcel or any portion thereof within the Project Area, 

or any interest therein, whether by sale, operation of law, devise, or in any manner 

whatsoever, and shall inure to the benefit of the Parties and their respective heirs, 

successors (by merger, consolidation or otherwise) and assigns.   

10.4. Memorandum of Agreement.  A memorandum of this Agreement shall be 

recorded against the property encompassing the Project Area as a covenant running with 

the land and shall be binding on Desert Claim, its successors and assigns, and the owners 

of said real property.  The legal description of the property comprising the Project Area is 

included in Exhibit H, attached hereto and incorporated herein by this reference.   

10.5. Other Necessary Acts.  Each party hereto shall execute and deliver to the 

other all further instruments and documents as may be reasonably necessary to carry out 

this Agreement. 

10.6. Construction.  This Agreement has been reviewed and revised by legal 

counsel for each party and no presumption or rule that ambiguities shall be construed 

against the drafting party shall apply to the interpretation or enforcement of this 

Agreement. 

10.7. Washington Law.  This Agreement shall be construed and enforced in 

accordance with the laws of the State of Washington.   Venue for any action relating to 

this Agreement shall be in Kittitas County.  The Parties intend this Agreement to be 

interpreted to the full extent authorized by law as an exercise of the County’s authority to 

enter into such development agreements pursuant to RCW 36.70B.170 et seq., and this 
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Agreement shall be construed to reserve to the County only that police power authority 

which is prohibited by law from being subject to such mutual agreement. 

10.8. Assignment.  The County and Desert Claim acknowledge that development 

of the Project likely will involve the sale, assignment, and/or financing of portions of the 

Project to other Parties who will own all or a portion of the Project.  Desert Claim shall 

have the right to assign or transfer all or any portion of the respective interests, rights or 

obligations under this Agreement or in the Project to other Parties acquiring an interest in 

all or any portion of the Project, including transfer of all interests through foreclosure 

(judicial or nonjudicial) or by deed in lieu of foreclosure. The County’s approval shall not 

be required for any transfer of rights pursuant to this Agreement. Upon the transfer of all 

or any portion of the rights under this Agreement, the transferee shall be entitled to all 

interests and rights and be subject to all obligations under this Agreement, and Desert 

Claim shall be automatically released of all liabilities and obligations under this 

Agreement either to all or a portion of the Agreement as the case may be depending on 

the interest so conveyed and/or assigned.   

10.9. Severability.  If any provisions of this Agreement are determined to be 

unenforceable or invalid, this Agreement shall thereafter be modified, to implement the 

intent of the Parties to the maximum extent allowable under law and the remainder of 

this Agreement shall remain unaffected and in full force and effect. 

10.10. Authority. Each Party represents and warrants that it has the respective 

power and authority, and is duly authorized, to enter into this Agreement on the terms 

and conditions herein stated, and to execute, deliver and perform its obligations under 

this Agreement. 

10.11. No Third-Party Beneficiary. This Agreement is made and entered into for 

the sole protection and benefit of the Parties hereto and their successors and assigns.  No 

other person shall have any right of action based upon any provision of this Agreement. 

10.12. Duty to Act Reasonably and in Good Faith.  Unless otherwise expressly 

provided, each party shall act reasonably in giving consent, approval, or taking any other 

action under this Agreement. The Parties agree that each of them shall at all times act in 
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good faith in order to carry out the terms of this Agreement and each of them covenants 

that it will not at any time voluntarily engage in any actions which frustrate the purpose 

and intent of the Parties to develop the Project in conformity with the terms and 

conditions specified in this Agreement.  The Parties understand and agree that the 

process described in this Agreement depends upon timely and open communication and 

cooperation between the Parties.  The Parties agree to use best efforts to communicate 

regarding issues, changes, or problems that arise in the performance of the rights, duties 

and obligations hereunder as early as possible in the process, and not wait for explicit 

due dates or deadlines.  Each party agrees to work cooperatively and in good faith 

toward resolution of any such issues.  The Parties acknowledge that this Agreement 

contemplates the execution and delivery of a number of future documents, instruments 

and permits, the final form and contents of which are not presently determined.  The 

Parties agree to provide the necessary resources and to work in good faith to develop the 

final form and contents of such documents, instruments and permits, and to execute and 

deliver the same promptly.  

10.13. Time of Essence.  Time is of the essence in the performance of each and 

every obligation to be performed by the Parties hereto.  Unless otherwise set forth in this 

Agreement, the reference to “days” shall mean calendar days.  If any time for action 

occurs on a weekend or legal holiday in the State of Washington, then the time period 

shall be extended automatically to the next business day. 

11. Notices.   

11.1 Written Notice.  Any notice, demand, or other communication (“Notice”) 

given under this Agreement shall be in writing and given personally or by registered or 

certified mail (return receipt requested).  A courtesy copy of the Notice may be sent by 

facsimile transmission.   

11.2 Addresses.  Notices shall be given to the Parties at their addresses set forth 

below.  

If to the County: Kittitas County Community Development Services 
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   411 North Ruby, Suite 2 
   Ellensburg, Washington 98926 
   Attn:  Director 

  
 CC:    Kittitas County Prosecuting Attorneys Office 

205 West Fifth, Room 213 
Ellensburg, Washington 98926 
Attn:  Jim Hurson    

 
If to Desert Claim:  Desert Claim Wind Power, LLC 

304 South Water Street, Suite 101 
Ellensburg, Washington  98926 
Facsimile No.:  509-933-4779 
 

CC:    enXco, Inc. 
63-665 19th Avenue 
PO Box 581043 
North Palm Springs, CA  92258 
Attn:       

 

11.3 Notice by hand delivery or facsimile shall be effective upon receipt.  If 

deposited in the mail, notice shall be deemed delivered forty-eight (48) hours after 

deposited.  Any party at any time by Notice to the other party may designate a different 

address or person to which such notice or communication shall be given. 

12. Default and Remedies.   

No party shall be in default under this Agreement unless it has failed to perform as 

required under this Agreement for a period of thirty (30) days after written Notice of 

default from the other party. Each Notice of default shall specify the nature of the alleged 

default and the manner in which the default may be cured satisfactorily.  If the nature of 

the alleged default is such that it cannot be reasonably cured within the thirty (30) day 

period, then commencement of the cure within such time period and the diligent 

prosecution to completion of the cure shall be deemed a cure of the alleged default. 

13. Dispute Resolution. 
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13.1 The Parties hope there will be no disputes arising out of development of the 

Project. To that end, each commits to cooperate in good faith and to deal fairly in 

performing its duties under this Agreement in order to accomplish their mutual 

objectives and avoid disputes.  If a dispute arises, the Parties agree to resolve all disputes 

under the dispute resolution process provided herein.  

13.2 In the event the County determines that Desert Claim is not in compliance with the 

terms of this Agreement, the County shall provide Desert Claim with written notice of non-

compliance and an opportunity to cure, as provided in Section 12. Desert Claim and the 

County shall cooperate in good faith to informally resolve any alleged non-compliance. 

13.3 If Desert Claim and the County are unable to resolve Desert Claim's alleged 

non-compliance with a term of this Agreement in the manner and time frame specified in 

Sections 12 and 13, Desert Claim may appeal the County's written determination of non-

compliance to the BOCC pursuant to appeal procedures in the Kittitas County Code then 

in effect for appeals of County administrative determinations or other such similar 

determinations appealable to the BOCC. The BOCC shall render a written decision 

regarding Desert Claim's alleged non-compliance following an appeal hearing. 

13.4 If a dispute continues to exist following a decision by the BOCC, either 

Kittitas County or Desert Claim may give written Notice of a Demand for Mediation ("Notice of 

Mediation") to the other party. Within five (5) days of the receipt of a Notice of Mediation, 

Desert Claim and the County shall select a mediator, who must be a licensed attorney with 

experience as a mediator or arbitrator, and with a minimum of fifteen (15) years of cumulative 

experience in the areas of municipal law, land use law, and commercial real estate or commercial 

litigation. A meeting with the mediator shall be held within fourteen (14) days from appointment of 

the mediator, on a date and at a time selected by the mediator after consulting with Desert 

Claim and the County. The mediator shall work with Desert Claim and the County to produce a 

suitable compromise. The mediator shall establish the format of the mediation meeting. 

13.5 The BOCC’s decision on an appeal regarding Desert Claim's alleged non-

compliance shall be appealable to Kittitas County Superior Court; provided, however, 
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that the BOCC’s decision shall not be final and appealable until the mediation process set forth in 

Section 13.4 is completed.   The mediation process shall be deemed completed upon the later of: (i) the 

completion of the mediation meeting; or (ii) the date of issuance of a letter from the mediator 

terminating the mediation process. 

14.   Entire Agreement.   
 

This Agreement, together with all exhibits hereto, constitutes the entire agreement 

between the Parties with respect to the subject matter of this Agreement.  This Agreement 

is specifically intended by the Parties to supersede all prior agreements, whether written 

or oral. 

 
APPROVED this _______ day of __________, 2004. 
 
BOARD OF COUNTY COMMISSIONERS 
Kittitas County, Washington 
 
_______________________________ 

Approved by: 

      

Kittitas County Prosecuting Attorney, Deputy 

DESERT CLAIM WIND POWER LLC, a Washington limited liability Company 
By:  enXco, Inc.,  
a Delaware corporation 
Its: Owner 
 
By: ______________________________________  
 
Printed Name: ____________________________  
Title: _____________________________________ 
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EXHIBIT A- PROJECT AREA 
 

 

TO BE INCLUDED IN THE FINAL DEVELOPMENT AGREEMENT 
 

PLEASE REFER TO FIGURE 2-3, PAGE 2-11 OF THE FINAL EIS 
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EXHIBIT B-TURBINE LOCATIONS 
 

 

TO BE INCLUDED IN THE FINAL DEVELOPMENT AGREEMENT 
 

PLEASE REFER TO FIGURE 2-8A, PAGE 2-21 OF THE FINAL EIS 
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EXHIBIT C-PROJECT POWER COLLECTION SYSTEM LOCATION 
 

 

TO BE INCLUDED IN THE FINAL DEVELOPMENT AGREEMENT 
 

PLEASE REFER TO FIGURE 2-9, PAGE 2-24 OF THE FINAL EIS 
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EXHIBIT D-PROJECT ACCESS ROAD LOCATIONS 
 

 

TO BE INCLUDED IN THE FINAL DEVELOPMENT AGREEMENT 
 

PLEASE REFER TO FIGURE 2-12, PAGE 2-30 OF THE FINAL EIS 
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EXHIBIT E-RESIDENCE LOCATIONS 
 

 

TO BE INCLUDED IN THE FINAL DEVELOPMENT AGREEMENT 
 

PLEASE REFER TO FIGURE 3.7-2, PAGE 3-139 OF THE FINAL EIS 
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EXHIBIT F-PROPOSED SEPA MITIGATION MEASURES 
 

 
F.1  Earth Resources 
 To mitigate and reduce the sheet and channel erosion potential within the Project 
Area, Desert Claim will employ Best Management Practices (BMPs) outlined in the 
Washington State Department of Ecology's Stormwater Management Manual for Eastern 
Washington, including the following:  

• Source-control BMPs for cleared areas would be applied.  Surface water runoff 
would be directed away from exposed subgrades or into approved stormwater 
conveyance systems. 

• Protective measures for stockpiled soils. 
• Temporary sedimentation traps or ponds. 
• Rock check dams along roadways and within drainage ditches. 
• Silt fences would be established along wetlands, stream and river corridors, open 

space areas and other sensitive areas. 
• Erosion control measures for stormwater discharge points. 
• Construction runoff from the Project Substation and the O&M Facility would be 

collected and treated by sediment ponds, turf-covered sand filters, temporary 
filtration or other approved methods. 

• Clean water entering construction areas would not be allowed to mix with 
construction water. 

• A temporary erosion and sediment control plan (TESCP) would be established. 
• TESCP measures would be in place and operating properly prior to beginning 

major clearing and earthwork activities. 
• Disturbed areas beyond the permanent Project footprint would be revegetated, 

using an appropriate seed mix, based on WDFW seasonal recommendations. 
In addition to the above BMPs, Desert Claim has committed to implement the following 
erosion mitigation measures during the design and development of the Project: 

• Surface water and domestic discharge would not be directed onto sloping areas or 
randomly daylight on the site. 

• Clearing, excavation and grading will be limited to the minimum areas necessary 
for construction and original vegetation will be retained as much as possible, 
including buffer strips between construction disturbance zones and potential 
receiving waters. 

• Retain a geotechnical engineer to review and approve the grading, erosion, and 
drainage plans prior to Final Construction Plan design to further assist in 
mitigating erosion hazards during and after development of the Project.   
 

F.2  Landslides 
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To mitigate potential landslide hazards as a result of construction, the following 
setback distances for structures, infiltration systems, and detention ponds will be 
incorporated into the design plans, where appropriate and feasible.   

• Landslide Hazard Zone 1:  Desert Claim will maintain a minimum setback 
distance of 125 feet between Project Facilities and the boundary of all areas 
classified as Landslide Hazard Zone 1 within the Project Area; Provided, however, 
under the modified Project configuration, three (3) Turbines and associated Project 
Facilities will be located within this setback area for a Landslide Hazard Zone 1 in 
Section 9, Township 19 North, Range 18 East.  For these three (3) Turbines, Desert 
Claim will provide the County a site-specific geotechnical study that evaluates 
landslide hazards and stabilization needs required to so locate these Turbines and 
associated Project Facilities.  In the event the geotechnical study concludes that 
these Turbines and associated Project Facilities must be relocated because 
appropriate mitigation measures cannot address the landslide hazard risk, or 
Desert Claim decides, for whatever reason, that it is infeasible to so locate said 
Turbines and associated Project Facilities, then said Turbines and associated 
Project Facilities will be relocated to maintain the minimum 125 foot setback 
distance from the Landslide Hazard Zone 1 in Section 9.   

• Landslide Hazard Zone 2.  Desert Claim will maintain a minimum setback 
distance of 50 feet between Project Facilities and the boundary of all areas 
classified as Landslide Hazard Zone 2 within the Project Area: Provided, however, 
if during Micro Siting and development of the Final Construction Plans, Project 
Facilities are located within this setback area for a Landslide Hazard Zone 2 within 
the Project Area, then Desert Claim will provide the County a site-specific 
geotechnical study that evaluates landslide hazards and stabilization needs 
required to so locate these Project Facilities.  In the event the geotechnical study 
concludes that these Project Facilities must be relocated because appropriate 
mitigation measures cannot address the landslide hazard risk, or Desert Claim 
decides, for whatever reason, that it is infeasible to so locate said Project Facilities, 
then said Project Facilities will be relocated to maintain the minimum 50 feet 
setback distance from the appropriate Landslide Hazard Zone 2.   

In addition to the above setback distances, Desert Claim will implement the following 
mitigation measures:   

• Stormwater from the construction site will be collected and tightlined away from 
the top of areas within the Project Area classified Landslide Hazard Zones 1 and 2.  
Erosion control BMPs as outlined above will also be applied to all discharge points 
from such tightlining.   

• No fill, topsoil, or other debris will be placed over the top of areas within 
Landslide Hazard Zone 1. Any fill planned for slopes steeper than 5H:1V 
(Horizontal:Vertical) will be benched and compacted into the hillside pursuant to a 
geotechnical engineer’s recommendations. In the event the Final Construction 
Plans indicate any filling within an area classified Landslide Hazard Zone 2, then 
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Desert Claim will provide site-specific studies supporting such fill and will use 
retaining or erosion control structures recommended in the studies.   

• Desert Claim will not make any cuts on or at the toe of areas within Landslide 
Hazard Zone 1 unless approved by a geotechnical engineer.  As necessary, and as 
part of preparing the Final Construction Plans, Desert Claim will retain a 
geotechnical engineer to review any proposed cuts into Landslide Hazard Zone 2 
areas to evaluate the risk of slope instability and provide specific mitigation 
recommendations designed to minimize landslide hazard potential. 

• With the exception of the Project Facilities discussed above, Desert Claim will not 
remove any vegetation from areas within Landslide Hazard Zone 1, with the 
exception of dead or diseased trees, unless approved by a geotechnical engineer. 
Vegetation removed from Landslide Hazard Zone 2 areas will be limited to the 
immediate vicinity of construction.   

• As part of the Final Construction Plans, Desert Claim will retain a geotechnical 
engineer licensed in Washington State to review and approve all grading, erosion, 
and drainage control plans prior to construction to assist in reducing the landslide 
risks from and to the Project.  
 

F.3  Seismic Activity 
 Desert Claim will follow appropriate 1997 Uniform Building Code guidelines for 
siting and design of all Project Facilities.  Consistent with these guidelines, Project 
Facilities will be designed to be able to sustain some damage from ground motion during 
the design seismic event without causing life safety concerns.  The appropriate design for 
each Turbine location will be selected by a Washington State-licensed engineer during the 
Final Construction Plan phase of the Project. 
 
F.4 Air Quality 
 Desert Claim will implement the following standard practices to reduce the air 
emissions from construction activity: 

• The construction contractor will be required to use well-maintained equipment to 
reduce emissions from construction equipment and trucks.  Also, the construction 
contractor will be instructed to avoid prolonged periods of vehicle idling and 
engine-powered equipment to further reduce emissions.   

• Dust produced by construction will be reduced by spraying water or other dust 
suppressants over areas of exposed soils such as storage yards and construction 
roadways.  Roads and other areas that might be exposed for prolonged periods 
will be paved, planted with a vegetation ground cover, or covered with gravel.  
The construction contractor will be required to implement an effective road-cleaning 
program to reduce the amount of soil escaping the Project Area during construction. 

• Subject to receiving approval from appropriate agencies, Desert Claim may use 
dust palliatives, such as calcium chloride, on road surfaces to reduce the amount of 
dust created by vehicle traffic on unpaved roads.  
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F.5  Water Resources 
 
F.5.1  Surface Water 
Desert Claim will conduct Micro-Siting to avoid and/or minimize impacts to 

water bodies and/or wetlands identified in the Final EIS.  Where possible, and as 
identified in the Micro-Siting process, in some locations it may be possible to shift the 
temporary disturbance zone, which has been calculated as a 100 foot radius buffer around 
each Turbine, to avoid placing such zones directly in surface water or riparian areas or to 
reduce the extent of overlap.  Desert Claim will use the Micro-Siting process to design 
Project construction and access roads to avoid stream crossings wherever reasonably 
possible. 

If temporary and/or permanent Project access roads must be constructed across 
streams and drainage ways, these roads will be designed so runoff from the upper 
portions of the watershed can flow unrestricted to the lower portion of the watershed.  

Desert Claim will establish erosion control measures prior to construction and will 
maintain said measures throughout construction until the disturbed areas have been 
successfully re-vegetated. 

Desert Claim will adhere to all federal and state regulations applicable to any 
creek crossings or work adjacent to creeks and wetlands.  Such regulations will be 
included in the State Stormwater Construction Discharge Permit, Surface Water Pollution 
Prevention Plan (SWPPP), and Temporary Erosion and Sedimentation Control Plan 
(TESCP).   
 Desert Claim will comply with the Kittitas County Critical Areas regulations (KCC 
Title 17A), the State Water Code (RCW chapter 90.03), and the State Water Pollution 
Control Act (RCW chapter 90.48).  
 Desert Claim will obtain a NPDES Construction Stormwater permit prior to the 
construction of the Turbines and Project access roads.  
 On-site erosion control measures as outlined in the State NPDES Construction 
Stormwater Permit, SWPPP, and TESCP will be implemented to control project-related 
surface water runoff.  
 Best Management Practices (BMPs) will be incorporated into the NPDES 
Construction Stormwater permit, SWPPP and TESCP, including: 

• Appropriate sized culverts will be installed at stream crossings;  
• Sedimentation fences, certified weed-free straw bales or other control devices will 

be placed in areas of bare excavated soil, and in roadside drainage ditches and 
streams downstream of the work sites, to reduce surface runoff velocities and to 
protect stream channels; 

• Erosion control measures will be implemented and will employ the use of water 
bars, slope breakers (silt fence, staked hay or straw bales, or sand bags), and mulch 
(straw, hay, erosion control fabric, or some functional equivalent) as necessary; 
and 
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• Project staging areas will not be located within 100 feet of drainages or any other 
body of water, or wetland or riparian areas, to reduce the potential contamination 
from spills. 

 Desert Claim will use BMPs to control the use and disposal of waste materials 
during and following Project construction, including implementation of a spill 
prevention, containment and control plan.  
 Desert Claim will store hazardous materials, such as lubricants, in approved 
containers and storage facilities.  
 For all hazardous materials, Desert Claim will follow prescribed procedures 
intended to prevent accidents and spills, and to control and limit the consequences of any 
spills that might occur. 

 
F.5.2  Ground Water  

 Desert Claim will provide the following mitigation measures to minimize potential 
adverse impacts to ground water recharge: 

• Infiltrate water within or as close as possible to facilities that would generate 
surface water runoff from impervious surfaces; and 

• Use biofiltration swales, surface dispersion and infiltration through roadside 
ditches.  

 Desert Claim will provide the following mitigation measures to minimize potential 
adverse impacts of vibration on ground water flow to wells or to operation of water wells 
due to blasting: 

• Verification of water well locations within 1,000 feet of blasting sites; and  
• Compliance with existing regulations in regard to blasting design, including 

allowable distances to existing protected structures, including wells, and allowable 
explosive weights 

 Desert Claim will provide the following mitigation measures to minimize potential 
adverse impacts to ground water quality: 

• Control all pollutants on-site, including removal and legal disposal of construction 
waste or soils contaminated by construction activity or accidental spills; 

• Prepare and maintain accidental spill response plans, on-site clean-up materials 
storage, and worker training; and  

• Inspect and maintain on-site septic systems annually. 
 
F.6  Vegetation 
 During project construction, Desert Claim will employ BMPs to reduce peripheral 
impacts to adjacent native vegetation and habitats and to minimize the construction 
footprint.  In addition, Desert Claim will coordinate with the Washington Department of 
Fish and Wildlife (“WDFW”)  to mitigate for impacts to shrub steppe and grassland 
habitat, including the acquisition of replacement habitat at a 2:1 ratio for shrub steppe 
and 1:1 ratio for grassland.  To the greatest extent possible, Desert Claim will provide 
replacement at these specified ratios within the Project Area or nearby in the County.  
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 To the greatest extent possible, Desert Claim also will Micro-Site Project Facilities 
to minimize impacts from roads and utility crossings to riparian habitat.  This will be 
accomplished in the Final Construction Plans.  
 Desert Claim will prepare a detailed reclamation and site restoration plan to be 
incorporated into the overall mitigation for the Project prepared in conjunction with the 
Final Construction Plans. The portion of the mitigation providing for replacement habitat 
for shrub-steppe and grassland impacts will be coordinated with and approved by 
WDFW.   
 Desert Claim will incorporate the following mitigation measures to facilitate 
restoration of temporarily disturbed areas in the Project Area:  

• To the extent possible, construction will be timed to correspond with the late 
spring through fall period when soil moisture is lowest to prevent damage to soils 
and plants in temporary disturbance areas and thus facilitating reclamation efforts 
in these areas. 

• Standards for site restoration will be established as part of the Final Construction 
Plans to evaluate success of reclamation measures and site restoration. The 
standards will be based on undisturbed reference areas of the different vegetation 
types within the Project Area.  The post-construction restoration or reclamation 
plan for the temporarily disturbed areas will include provisions for continuing 
active restoration until site stability or the reference standards are achieved. 

• Site reclamation and reseeding will occur during the time of year when seed 
germination and establishment is most likely to be successful, or the next suitable 
planting period following disturbance. Temporary erosion control measures will 
be incorporated during reseeding to facilitate establishment of new seedlings. 

 To avoid, minimize, or reduce the impacts of noxious weeds, the following 
mitigation measures will be implemented: 

• The construction contractor will be required to clean construction vehicles prior to 
bringing them in to the Project Area from outside areas.  

• Disturbed areas will be revegetated as quickly as possible with native species.  
• Revegetation seed mixes and monitoring will be developed in consultation with 

WDFW, Kittitas County Weed Control Board, and other interested agencies. 
• If the construction contractor uses hay for sediment control or other purposes, it 

will certify that the hay bales are weed free. 
• Noxious weeds that have established themselves as a result of the Project will be 

actively controlled in consultation with the Kittitas County Weed Control Board.   
 
F.7  Wetlands 
 Desert Claim will conduct a Micro-Site analysis for the Turbines and Project access 
roads during the Joint Aquatic Resource Permit Application (“JARPA”) and Critical 
Areas review process to avoid and/or minimize impacts to water bodies and/or 
wetlands located within the Project Area. In addition, the area of temporary construction 
disturbance, which has been calculated as a 100-foot radius around each Turbine, will be 
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shifted to the extent possible to avoid construction impacts in wetlands. The Project 
access road system will be designed to use existing roads wherever possible. 
 Any work adjacent to wetlands would adhere to the Applicable Laws, including 
federal and state regulations and would be addressed in the Washington Department of 
Ecology Stormwater Construction Discharge Permit, Stormwater Pollution Prevention 
Plan (SWPPP), and Temporary Erosion and Sedimentation Control Plan (TESCP). Other 
measures to reduce or control impacts will include compliance with Applicable Laws, 
including requirements of the County Critical Areas Ordinance (County Code Title 17A) 
(“KCCAO”), the State Water Code (RCW chapter 90.03), and the State Water Pollution 
Control Act (RCW chapter 90.48). 
 Furthermore, if wetland communities are disturbed during construction, Desert 
Claim will implement the following measures: 

• Site conditions will be restored and disturbed areas revegetated, as appropriate;  
• As part of the Final Construction Plans, areas requiring revegetation will be 

identified by a qualified restoration ecologist in conjunction with landowners and 
interested agencies; and 

• As needed, a revegetation plan will be developed for wetland and riparian 
communities as part of the Micro-Siting process done during preparation of the 
Final Construction Plans. Any such revegetation plan will include, documentation 
of base-line, pre-construction site conditions,  mitigation requirements based on 
the amount of area actually disturbed , design specifications, an implementation 
plan, maintenance requirements, and a monitoring program. 

 Desert Claim will restore temporary impacts and permanent impacts will be 
replaced through wetland creation or enhancement in accordance with the KCCAO 
Section 17A.04.050, Ord. 94-22 (part), 1994.  

 
F.8  Wildlife 

Once the Project is operational, Desert Claim will establish a Technical Advisory 
Committee (TAC) to implement and evaluate the mitigation requirements contained in 
this Agreement. The TAC will be composed of representatives from Washington 
Department of Fish and Wildlife, U.S. Fish and Wildlife Service, Kittitas County, local 
landowners from the County, the Project owner/developer, and other affected interests 
such as conservation groups (e.g., Kittitas Audubon Society).  The TAC will be 
responsible for reviewing the results of monitoring data gathered for the Project under 
this Agreement.  Based on that review, the TAC may make suggestions to the Desert 
Claim regarding: (i) the need to adjust monitoring requirements by increasing or 
decreasing said requirements; (ii) the need to add additional monitoring or research 
requirements to better understand an identified impact shown to be occurring by the 
current monitoring data; or (iii) the need to create specific mitigation measures, such as 
the creation of raptor nesting structures (artificial or natural, within the Project Area, or 
outside the Project Area to the extent Desert Claim has the ability to do so) to address 
impacts shown by the existing monitoring data; Provided, however, the TAC shall not 
recommend relocating, removing or shutting-down any Turbine(s) or other Project 
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Facilities.  Desert Claim may voluntarily accept any recommendation made by the TAC, 
but in no event shall it be required to do so.  Any recommendation made by the TAC, 
accepted by the County and voluntarily accepted by Desert Claim shall be treated as a 
Minor Revision pursuant to Section 8.  
 The primary impacts associated with the Project are expected to be loss of shrub 
steppe habitat, fatalities of birds, and potential displacement effects on mule deer.  Desert 
Claim will provide the following mitigation measures to address these impacts:  

• The overall design of the Project will minimize perching opportunities for raptors 
and other birds by utilizing tubular towers for the Turbines and free-standing, 
non-guyed met towers.  Also, the use of overhead power lines in the project will be 
minimized by the placement of the Project Power Collection System underground 
wherever feasible. 

• As part of Micro-Siting the Project Facilities and working with the County in its 
Critical Areas review, Desert Claim will identify Environmental Features such as 
riparian corridors and raptor nest sites that are not to be disturbed.  Those areas 
shall be mapped, flagged, and/or identified to all contractors working on-site as 
“no disturbance” zones during the construction phase. 

• During project construction, best management practices will be employed to 
reduce peripheral impacts to adjacent native vegetation and habitats and to 
minimize the construction footprint.   

• As part of the County’s Critical Area review, Desert Claim will develop a  site 
management plan to, at a minimum, identify Environmental Features and wildlife 
areas (e.g., raptor nests), provide adequate on-site waste disposal, and establish 
fire management and erosion control procedures. 

• Raptor nests within ½ mile of construction areas will be monitored for activity 
prior to construction to determine the need for construction timing restrictions 
around active nests. 

• All power and communication lines on-site will be buried underground where 
feasible. 

• All overhead power line poles will be equipped with anti perching devices. 
• Permanent met towers on-site will be free-standing to eliminate the potential for 

avian collisions with guy wires. 
• Desert Claim modified the Project configuration to set Turbines back 50 meters, 

approximately 165 feet, from the rim edge of steep slopes within the East half (1/2) 
of Sections 26 and 35, T19N, R18E. 

• To the extent possible, construction will take place primarily during the summer 
and fall months, minimizing disturbance to wintering big game from construction 
activities. 

• Desert Claim will work with WDFW to develop appropriate mitigation measures 
consistent with WDFW’s Wind Power Guidelines to minimize potential impacts to 
bald eagles.   

• A post-construction monitoring plan will be developed in coordination with the 
TAC.  The monitoring plan will include a 1-year standardized fatality monitoring 



 

9-16-04 39 

program and a standard procedure for O&M personnel to report bird fatalities and 
injuries over the life of the Project. 

 
F.9  Fish 
 Desert Claim will utilize the mitigation measures discussed in Section 6.5.1 for 
surface water to minimize impacts to fish resources. Desert Claim will evaluate Turbine 
and Project access road locations during the County’s Critical Areas review process and 
the Micro-Siting analysis to identify opportunities to avoid and/or minimize impacts to 
water bodies and/or wetlands and associated fisheries resources downstream from the 
Project Area. 
 The Project will use existing roads wherever possible. As stated in the Final EIS, 
the current Project road layout was determined to have the least impact upon stream 
resources. All crossings will be created with appropriately-sized culverts. Any work 
adjacent to streams will adhere to applicable federal and state regulations and will be 
addressed in the Final Construction Plans. 
 Desert Claim will initiate BMPs to minimize impacts to fisheries resources located 
downstream from the Project Area.  In the Final Construction Plans, Desert Claim will 
minimize the construction footprint at all stream or water channel crossings to avoid 
peripheral impacts to stream habitat.  
 Desert Claim will initiate BMPs to retain sediment from disturbed areas and 
minimize areas of disturbance. In addition, most of the streams in the Project Area are 
intermittent and therefore are likely to be dry during construction.   
 Desert Claim will provide suitable mitigation pursuant to applicable regulations 
for any riparian or wetland areas impacted by the Project.   
 Furthermore, if stream communities are disturbed during construction, Desert 
Claim will implement the following measures to avoid adverse impacts to downstream 
fish communities: 

• Construction geotextile and sediment retention systems will be used for soils 
stabilization at road crossings, riparian areas, and within or along streambanks. 

• Construction equipment refueling stations will be a minimum of 100 feet away 
from any drainage, stream, irrigation channel or riparian area. 

• Appropriately sized culverts will be used at all stream crossings, and all stream 
and channel crossings will be designed to allow continual water flow and ensure 
fish passage under all conditions. 

• Desert Claim will install native trees, shrubs, and erosion control grasses in all 
disturbed riparian areas to return these areas to their pre-construction condition.   

   
F.10  Cultural Resources 
 Desert Claim will address how it will avoid cultural sites in the Micro-Siting of 
Turbines and other Project Facilities in the Final Construction Plans. For any Project 
Facility locations identified as in conflict with cultural sites, Project engineers will 
evaluate data on site-specific geotechnical and wind characteristics to determine whether 
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it would be feasible to relocate the facilities in question, and thereby avoid direct impact 
to cultural resources. 
 No additional mitigation will be necessary if all identified cultural resource sites 
are avoided in the Final Construction Plans and Project layout.  If final placement of the 
Project Facilities resulted in unavoidable adverse impacts to a significant cultural 
resource, then mitigation will be required to retrieve the scientific and historical 
information that makes the site significant.   Appropriate mitigation measures will be 
tailored to the specific circumstances of the resource and developed in consultation with 
the Washington State Historic Preservation Officer (SHPO).  If the affected cultural 
resource is prehistoric, then the SHPO will require consultation with the Yakama Indian 
Nation.  Historic buildings and structures subject to unavoidable adverse impacts will be 
documented in accordance with Historic American Buildings Survey/Historic American 
Engineering Record (“HABS/HAER”) guidelines and in consultation with the 
Washington State Office of Archaeology and Historic Preservation (“OAHP”). 
 The Project cultural resources mitigation plan will provide for monitoring of 
ground-disturbing construction activities and evaluation and treatment of unanticipated 
archaeological resources that might be discovered during construction. In the event of an 
unanticipated discovery, ground-disturbing activity in the immediate area will cease and 
the resources discovered will be tested for significance, following protocols developed in 
coordination with OAHP. State regulations require permits from OAHP for any 
excavation of archaeological sites. 

 
F.11  Mechanical Hazards 
 Desert Claim intends to use the GEWE 1.5sl as the Turbine for the Project.  The 
GEWE 1.5sl is equipped with multiple safety systems as standard equipment, including 
rotor speed controlled by a redundant pitch control system, an automatic backup disk 
brake system, multiple temperature sensors and a control system that will shut a Turbine 
down and take it off-line if an overheat or overspeed condition is detected.  The Turbines 
also will be equipped with a lightning protection system.  
 If Desert Claim elects to use a different turbine model, it will use a Turbine with 
similar standard equipment safety systems.   
 Desert Claim will submit documentation to the County establishing that the 
design and construction standards for Project Facilities are appropriate to address local 
conditions, including seismic conditions, in Kittitas County.   
 Desert Claim will use Turbines designed to the requirements of the International 
Electrotechnical Committee (IEC) 1400-1 Standard, which is sufficient to assure that the 
static, dynamic and defined-life fatigue stresses in the Turbine blade will not be exceeded 
under the combined load cases expected at the Project Area.   

 
F.12  Tower Collapse/ Blade Throw/ Ice Throw 
 Desert Claim modified the Project configuration to include a performance-based 
safety zone setback of 487 feet from all Project Area boundaries and adjoining property 
lines, public roads, existing utility transmission corridors and the KRD North Branch 
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Canal.  The 487-foot performance-based safety zone setback is based on the Turbine 
model selected for the Project: the GEWE 1.5sl.  In the event a different Turbine model is 
selected, the size of the performance-based safety zone shall be recalculated based upon 
the methodology contained in the Final EIS.   
 The 487-foot performance-based safety zone is sufficient to provide adequate and 
reasonable protection for tower collapse, blade throw and ice throw hazards associated 
with the Project.   
 As discussed in the Final EIS for tower collapse, a safety zone equal to 110 percent 
of the tower height plus half the rotor diameter is required. Based on the size of the 
GEWE 1.5sl, this is a safety zone setback of 416 feet around each Turbine.  Desert Claim 
will provide a 487 foot performance-based safety zone setback, which is large enough to 
provide a sufficient safety zone for potential tower collapse.   
 As discussed in the Final EIS for blade throw, a safety zone equal to 110 percent of 
the maximum calculated blade throw is necessary to adequately and reasonably address 
potential blade throw hazards.  For the Project using the GEWE 1.5sl, this would be a 487 
feet safety zone. Consistent with direction from Kittitas County, Desert Claim modified 
the project configuration to include a 487-foot performance-based safety zone setback.  
This safety zone is large enough to provide sufficient setback for potential blade throw 
from the GEWE 1.5sl. 
 As discussed in the Final EIS for ice throw, GEWE recommends an ice throw 
exclusion zone with a radius of 125 meters (410 feet) on the downwind side of the tower, 
which they cite as 125% of the largest recorded ice throw distance.  Desert Claim will 
provide a 487 foot performance-based safety zone setback, which is large enough to 
provide a sufficient safety zone for potential ice throw hazards.    

 
F.13  Fire Hazards 
 Consistent with requirements established by the Kittitas County Fire Marshal, 
Desert Claim will provide the following measures intended to prevent fires and minimize 
the consequences of any fires that might occur: 

• During the construction period, all workers will be given fire safety training. 
• Desert Claim, through its construction contractor, will implement a work plan that 

minimizes the risk of fire.  
• Appropriate fire suppression equipment will be available to designated employees 

trained in its use. 
• The construction contractor will use mufflers and spark arrestors on all 

construction equipment. 
• The Final Construction Plans will provide for required construction shutdowns 

consistent with area-wide industrial precautions as directed/requested by the 
County Fire Marshall, and limitations on “hot” work when necessary, as directed 
above. 

• During operation, Desert Claim will provide regular Turbine maintenance, 
including review of real-time and stored temperature sensor readings that will be 
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used to highlight developing problems and facilitate prevention of equipment-
caused fire. The GEWE 1.5sl has such systems as standard equipment.   

• Desert Claim will use Turbines that have a temperature recording and control 
system that include real-time monitoring, operator alarms and automatic Turbine 
shut-down mechanisms in each nacelle in order to supplement the Project’s 
standard fire prevention measures. 

• Desert Claim will enter into a contract with the local fire district or other suitable 
fire fighting group, for fire protection service to the Project for those portions of the 
Project Area outside the local fire district boundaries.  This contract will be in place 
prior to the start of Project construction. 

• As part of the Final Construction Plans, Desert Claim will develop and adopt a fire 
prevention and fire control plan for the Project. 

• Desert Claim will maintain updated emergency contact information and 
coordination procedures within the O&M Facility. 

 
F.14  Electrical Hazards 
 Desert Claim will use the following mitigating measures to minimize potential 
health and safety risks associated with electrical hazards from the Project: 

• Prior to starting construction, the construction contractor will prepare and 
maintain a safety plan in compliance with Washington requirements. This plan 
will be kept on-site and would detail how to manage hazardous materials such as 
fuel, and how to respond to emergency situations.   

• During construction, the contractors will hold regular crew safety meetings to go 
over potential safety issues and concerns related to working on electrical facilities. 

• At the end of each workday, the contractor and subcontractors will secure the site 
to protect equipment and the general public. 

• Selected employees will be trained, as necessary, in tower climbing, 
cardiopulmonary resuscitation, first aid, rescue techniques, and safety equipment 
inspection. 

• If implosion bolts are used to connect the conductors, they will be installed in such 
a way as to minimize potential health and safety risks to workers. 

• Project workers will stay on established Project access roads during routine 
operation and maintenance activities. 

• Vegetation will be trimmed to avoid contact with collection and interconnection 
lines. 

• All new Project Power Collection System cables and interconnection transmission 
lines will be constructed and operated to meet the National Electrical Safety Code. 

• Installation crews will clearly mark the location of all buried Project Power 
Collection System cables. 

 Desert Claim will provide the following mitigating measures to address potential 
telecommunications interference associated with electromagnetic or physical conditions 
that might result from the Project: 
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• Desert Claim will conduct a study of potential microwave interference prior to 
final location of Turbines, and move or eliminate Turbines that would block 
microwave pathways. 

• Desert Claim will conduct baseline monitoring of television reception quality 
within a ½ (one-half) mile of the Project Area.  Means to accomplish this can range 
from contracted studies by qualified professionals to simple before-and-after 
videotaping.  Following Project construction, Desert Claim will investigate claims 
of diminished signal quality within this area as a result of the Project.  Desert 
Claim will work with an affected landowner within this area to restore impacted 
television signal to the pre-Project quality level as established in the baseline 
study.   
 

F.15 Shadow Flicker 
The County will establish a mechanism for residents to submit complaints to the 

County regarding potential shadow flicker and noise impacts from the Project.  Desert 
Claim will work with the County to develop mitigation measures in response to any 
complaints submitted to the County.   In response to a complaint regarding shadow 
flicker, Desert Claim will work with the affected owner and the County to verify shadow 
flicker complaint.  Once the complaint is verified, the Parties will cooperate to develop 
appropriate mitigation measures.  Although the Parties are free to agree on any other 
appropriate mitigation measure, Desert Claim may only be required to: pay to purchase 
and install curtains, blinds, awnings or shutters on windows which potentially receive 
shadow flicker at affected receptor locations; and/or pay to plant trees at receptor 
locations where they could block or screen shadow flicker at affected windows.  In no 
event shall Desert Claim be required to relocate, remove or shut-down any Turbines or 
other Project Facilities. 
 The affected landowner can select either or both of these options to resolve verified 
impacts.  Desert Claim shall not have any further Liability for verified impacts once it 
implements the selected and/or agreed upon mitigation measure(s).   

Additionally, Desert Claim will distribute educational materials to potentially affected 
receptors with instructions on how to block or reduce shadow flicker, such as turning on 
lights in the affected room. 
 
F.16  Noise 
 Desert Claim modified the Project to include several noise mitigation measures, 
including the following: 

• Desert Claim will obtain and enforce a warranty from the selected turbine 
manufacturer that the maximum continuous sound power level produced by each 
turbine under all wind conditions would not exceed 104 dBA measured at the hub 
height. 

• Desert Claim will establish a 1,000 foot minimum setback between individual 
Turbines and the residences depicted in Exhibit E.   
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• Desert Claim will use Turbines with rotors oriented on the “upwind” side of the 
turbine tower to avoid the low-frequency sounds associated with the passage of 
the blades through the tower’s wind shadow. 

• Construction activities would be limited to daytime hours.  For the months of 
November through February, construction activities shall be limited to 8:00 AM to 
6:00 PM and for the months of March through October to 7:00 AM to 8:00 PM.  
Desert Claim may seek a Minor Revision to the Project to change these working 
hour requirements for any reason, including a change to reflect those hours 
prescribed by DNR Industrial Fire Precautions, or such other agency, as to hours 
for start and completion of work consistent with the existing fire precaution level 
as it may affect the Project Area.  For example, in the “Hoot Owl” precaution level, 
Desert Claim may seek a Minor Revision to this Agreement allowing it to work 
from 8:00 PM to 1:00 AM to lessen fire danger.  Similarly, Desert Claim may seek a 
Minor Revision to adjust the working hours for safety reasons including the reason 
that Turbines can only be erected during periods of low or quiet winds and such 
periods often occur in the early morning hours.   

 With these design features incorporated into the Project, no significant noise 
impacts were identified through the analysis of predicted sound levels at receptor 
locations as documented in the Final EIS.  
 Because a number of local residents would experience some increased noise under 
some conditions and because there is a degree of uncertainty associated with the impact 
predictions, however, Desert Claim will work with the County to address noise 
complaints.  
 Mitigation measures may be developed to address complaints received by the 
County.  In response to complaints submitted to the County, Desert Claim will work with 
the affected owner and the County to verify noise complaint.  Once the complaint is 
verified, the Parties will cooperate to develop appropriate mitigation measures.  
Although the Parties are free to agree on any other appropriate mitigation measure(s), 
Desert Claim may only be required to:  

• Implement a noise-monitoring program under which baseline (pre-Project) and 
with-Project noise conditions would be determined and documented for a 
residence receptor. 

• Establish a process for responding to, evaluating and resolving noise complaints 
that might arise during Project operation. 
In no case shall Desert Claim be required to shut down or remove Turbines and/or 

Project Facilities.  Desert Claim will not have any further Liability for verified complaints 
once it implements the selected and/or agreed upon mitigation measure(s). 

 
F.17 Aesthetics, Light and Glare 
 Desert Claim will, to the extent feasible:  

• Construct Project buildings of local materials and in local building styles to 
maximize their fit in the vernacular landscape. 
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• Use native shrub-steppe vegetation around buildings and equipment boxes to 
integrate the structures into surrounding landscape. 

• Use existing roads to the extent feasible for access to Turbines.  
• Not piggyback advertising, cell antennas, or other clutter on the Turbines.  
• Use low-reflectivity, neutral-color finishes for Turbines, and other Project 

Facilities.  Earth-tone finish will be used on the O&M Facility to better blend 
it with the surrounding landscape. 

• Use only minimum required lighting on turbines (aviation warning lighting) 
required by the FAA, and minimize security lighting at the Project Substation, 
and will make any ground level security lighting motion-sensitive so that 
most of the time it does not impact the night landscape.  

• Use lighting devices designed to be least visible from ground level.  
• As allowed by FAA, synchronize blinking of aviation warning night lighting 

and maximize period in light-off condition.  
Furthermore, in order to minimize aesthetic, light and glare impacts, Desert Claim 

will: 
• Keep construction time consistent with the Construction Buildout Period in 

Section 4.5 and the construction Noise restrictions in Section 6.16.   
• Periodically remove construction debris during the Construction Buildout 

Period. 
• To the greatest extent possible, locate construction staging and storage areas 

away from adjacent county roads. 
• As soon as possible, replace native vegetation disturbed in non-road surface 

areas or non-turbine areas. 
• Seed or cover temporarily stockpiled materials and disturbed sites that will 

sit dormant for more than three (3) months to keep down dust and prevent 
soil erosion.  

• Maintain high-quality turbine towers, nacelles, and blades.  
• Remove or promptly repair all parts of non-functioning Turbines. 
• Keep the operation and maintenance area clean. 
• Store vehicles and maintenance equipment within the Project Area at the 

Project Sub-station and/or the O&M Facility. 
• Provide ongoing community outreach and education about wind energy for 

local residents and visitors.  
• Build and maintain a Tourist Kiosk as provided in this Agreement to provide 

a safe area for public viewing with interpretation signs. 
• Notify the local community of the timing and duration of construction.   

 
F.18  Ground Transportation 

 
F.18.1  Construction  

 Desert Claim will mitigate traffic impacts associated with the Project though the 
development and approval of a Construction Traffic Management Plan.   Desert Claim 
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will prepare the Construction Traffic Management Plan and submit it to the County.  The 
Construction Traffic Management Plan will address transportation and access concerns 
during the Project Construction Buildout Period.  The Construction Traffic Management 
Plan will be subject to review and acceptance by the County and WSDOT and, once so 
approved, will be incorporated by this reference into this Agreement.   
 The Construction Traffic Management Plan will, at a minimum, define access 
routes and procedures to be used by various types of construction equipment and 
material shipments, approved hours of operation for construction traffic, safety 
provisions and other management requirements.  It will identify any permanent or 
temporary improvements to road surfaces necessary to accommodate transporters with 
low clearances, and any needed temporary improvements to intersections to 
accommodate the turning radius of transporters.   The Construction Traffic Management 
Plan will provide that gates at Project access roads should be set back far enough from the 
edge of the public road to accommodate the length of trucks entering or leaving the 
Project Area so they do not encroach upon the public road when gates are being opened 
or closed.  In addition, the Construction Traffic Management Plan will provide that the 
first 20 linear feet from the public roads to the gates will be hard surface in order to keep 
gravel off of the public road and the pavement edges flared to provide an adequate 
turning radius for entering and exiting trucks.  The Construction Traffic Management 
Plan will also limit the number of trips per day or require contractors to coordinate 
deliveries so as to minimize potential cumulative impacts associated with turbine 
components being delivered to different segments of the Project Area at the same time. 

 
F.18.2  Operation  

 To minimize traffic impacts during Project operation, Desert Claim will prepare a 
Tourism Management Plan that describes how tourists visiting the site will be 
accommodated.  The goal of the Tourism Management Plan will be to encourage and 
accommodate tourist activity while minimizing the impacts to safe vehicle circulation on 
constricted county roads.  The Tourism Management Plan will identify tourist routes, 
outline a directional and information signage plan, and establish the location of a 
roadside interpretive site (i.e., the “Tourist Kiosk”).  Desert Claim will pay to build and 
maintain the Tourist Kiosk during the term of this Agreement so long as it is located 
within the Project Area.  Kittitas County Public Works suggested that the Tourist Kiosk 
be located along the SR-97 corridor or along Smithson Road adjacent to the Project Area.  
In the event that the final location of the Tourist Kiosk is outside of the Project Area, 
Desert Claim: i) shall not be required to obtain rights, legal title to the land or any other 
permission required to so locate the Tourist Kiosk; and 2) shall only be required to pay 
the cost to construct and maintain the Tourist Kiosk during the term of this Agreement.  
Desert Claim will submit the draft Tourism Management Plan to Kittitas County at the 
same time, or before, it submits the Final Construction Plans.   The County may consult 
other agencies with jurisdiction and expertise (such as WSDOT and the Kittitas County 
Sheriff’s Department) during its review of the Tourism Management Plan.  The County 
shall approve the Tourism Management Plan so long as it is consistent with the terms of 



 

9-16-04 47 

this sub-section.   Once approved, the Tourism Management Plan will be incorporated 
into this Agreement by this reference.   

 
F.19  Air Transportation 

 
F.19.1.  VFR Traffic Pattern 

 
 Traffic Pattern Modification 
 The Draft and Final EIS identified a number of Turbines that potentially conflict 
with restricted airspace near Bowers Field.  In conjunction with adoption of its updated 
airport master plan, Kittitas County requested the FAA to raise the Traffic Pattern 
Altitude (“TPA”) for large/jet-powered aircraft using Bowers Field to 3,300 feet AMSL 
(1,540 feet above the airport elevation), while retaining the TPA of 2,600 feet for smaller 
aircraft.  Kittitas County did this for health and safety reasons (i.e., to provide a safer 
approach for jet-powered aircraft and to reduce the noise impacts from such aircraft).  
One benefit of this change, however, is that it places the few large/jet aircraft that might 
utilize a Category D VFR traffic pattern well above the obstructions created by Turbines 
discussed in the Final and Draft EIS, thereby resolving this issue.  This revised Traffic 
Pattern Altitude proposal is also consistent with current aviation safety practices 
nationwide.  No further mitigation is required for this issue. 

 
F.19.2  Marking and Lighting 

 Desert Claim is required to provide marking and/or lighting of the Turbines to 
meet Federal Aviation Administration safety requirements.  Proposed measures to meet 
these FAA safety requirements are incorporated into the Project.  Exhibit G depicts the 
proposed lighting configuration for the Project.  Under this plan 48 of the total 120 
Turbines, or 40 percent, will be equipped with flashing, white medium-intensity lights for 
use during daylight hours and flashing red lights for evening/night hours.  Experience 
with FAA reviews of prior lighting plans indicates this configuration should meet the 
FAA requirements and provide safe lighting for both daytime and nighttime use.  Desert 
Claim will submit all required information to FAA to obtain approval for a lighting 
configuration for the Project.   Desert Claim shall not start tower erection until it obtains 
FAA approval for the lighting configuration for the Project and delivers a copy of the 
same to the County.   

 
F.20  Public Services and Utilities 

 
F.20.1  Fire Protection and Emergency Medical Services 

 In order to provide fire service coverage to the entire Project Area, Desert Claim 
will contract with Kittitas County Fire District No. 2 or another jurisdiction to provide 
service to those portions of the Project Area not currently served by a fire service entity.  
Any such service contract will be executed prior to the start of construction.  Once 
executed, Desert Claim will provide a copy of the contract(s) to the County.  Desert Claim 
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will work with Fire District No. 2 to identify water supplies within the Project Area 
required for firefighting.  The location of these water supplies will be included in the 
Final Construction Plans for the Project. 
 Desert Claim will meet the following requirements to reduce fire risk associated 
with the Project: 

• During construction, power equipment will be equipped with safety features to 
reduce the potential for fire hazards, including spark arrestors and/or approved 
mufflers, fire extinguishers and shovels.   

• Equipment shutdowns will be required during periods of general industrial fire 
precautions in the local area, and limitations regarding “hot” work with electrical 
equipment and facilities will be observed. 

• Desert Claim will conduct construction activities in accordance with the working 
hour requirements contained in Section 6.16 of this Agreement.  

• In order to prevent fires caused by catalytic converters on vehicles, designated 
parking areas will be created for workers’ vehicles. These areas would be free of 
combustibles.  

• Designated worker smoking areas will be established to reduce the potential for 
fire.  

• Desert Claim will develop a worker-oriented fire prevention program to provide 
additional knowledge of wildfire prevention and control practices to workers. 

• Desert Claim will provide a “knox box,” a fire service access box containing master 
keys, in all secured areas (i.e., buildings or gates) to facilitate access to the site by 
fire and emergency medical crews.  

• Desert Claim will provide fire, emergency medical, police agencies, and KITTCOM 
with emergency response information relating to the design of the Project, 
including the detailed maps of Project access roads, on-site facilities, and Turbines, 
and an addressing plan.  

• Desert Claim will provide the County with emergency contact information. 
• As part of its worker-safety training, Desert Claim will institute procedures for 

rescue operations should an incident occur inside a Turbine nacelle (including 
available on-site emergency rescue equipment). 

 Working with the Kittitas County Fire Marshal, Desert Claim will prepare a long-
term plan to provide for fire risk reduction within the Project Area. This plan will be 
reviewed and approved by the Fire Marshal and the affected fire departments prior to the 
start of Project construction, and, once approved, shall be incorporated into this 
Agreement by this reference. 
 Desert Claim also will execute an agreement with the appropriate agency 
addressing training and equipment related to potential high-angle rescue needs at the 
Project.  Alternatively, Desert Claim may provide this training and equipment internally 
through Project resources, in which case, Desert Claim will submit a copy of its training 
regime and equipment list to the County prior to the start of Project construction.  
 During both construction and operation of the Project, Desert Claim will locate 
refuse containers in areas that will reduce the potential for uncontained on-site debris.  
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With the exception of natural vegetation, no burning of debris will be allowed without 
written permits from issuing agencies (DNR and DOE). All flammable liquids would will 
be stored according to 1997 Uniform Fire Code and inspected by the responsible agency. 

 
F.20.2  Law Enforcement 

 Desert Claim will provide on-site security (including private security patrols as 
necessary) in order to reduce the potential for Project-related calls to local law 
enforcement services.  
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EXHIBIT G-FAA LIGHTING PLAN 
 

 

TO BE INCLUDED IN THE FINAL DEVELOPMENT AGREEMENT 
 

PLEASE REFER TO FIGURE 3.13-3, PAGE 3-298 OF THE FINAL EIS 
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EXHIBIT H-PROJECT AREA LEGAL DESCRIPTION 
 

 

TO BE INCLUDED IN THE FINAL DEVELOPMENT AGREEMENT 
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