
Attached is a Wind Energy Easement Outline that discusses in some detail various provisions
that can be found in wind energy easement agreements. The purpose of the outline is to
give you a general idea of what types of provisions might be contained in any easement
agreement or easement option agreement that may be presented to you by wind energy
developers in an effort to obtain certain wind energy easements over all or a portion of
your land. It is not a comprehensive discussion of the topic and is meant only to be a guide.

A wind energy easement agreement, like any easement agreement, is a legally binding
agreement that needs to be carefully reviewed and understood before executing it. A wind
energy easement agreement will have a long term effect on you and your land. It will effect
not only you but future generations. It is important that you not agree to or execute any
easement agreement or easement option agreement until you have discussed it with your
attorney and he or she has had an opportunity to review it. It is strongly advised that upon
receiving a wind energy agreement or option agreement that you take it to your attorney
along with the attached outline for his or her review.

When approach by a wind energy developer with a wind energy agreement or when
just considering the prospects of such an agreement, the following are the some of the
questions that you should ask yourself and/or the developer:
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1. How much of my land is going to be tied up and for how long?

2. How much are they going to pay me and how are payments to be received?

3. Are the proposed payments adequate now and will they be adequate in the future based on 
what I am giving away?

4. If a lump sum payment is being offered for long term rights am I really being adequately
compensated?

5. Does the proposed method of payment or the easement itself present any adverse tax 
consequences to me?

6. Are they actually going to develop my land or are they just trying to tie it up?

7. Are they willing to guarantee that a specific number of wind energy turbines will be built 
on my land or are they at least willing to guarantee me certain minimum payments?

8. If payments are to be based on revenues generated by the wind energy turbines, how much 
information are they willing to disclose concerning how their revenue will be determined?

9. What easement rights is the developer able to later sell or transfer without my consent and 
how might such transfer or sale effect me? Will the original developer still be liable to me 
if the new developer or owner of the easement rights does not pay me or otherwise defaults?

10. What are the developer’s termination rights? Can the developer simply terminate the       
easement at any time and if so how does that effect future payments?

11. What are my termination rights and are they easily exercised?

12. If the easement is terminated either voluntarily or involuntarily what happens to the wind
energy structures, and related facilities located on my land? Is the developer required to 
remove everything, including underground cables and foundations, and if so how soon and 
at whose cost?
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I. General Nature of Wind Energy Easements

A. Gives the Easement Holder the right to the use of all or a portion of the Landowner’s land for the following:

1. For the purpose of constructing and maintaining a wind energy conversion facility.

2. For the transmission of the energy generated by the wind energy conversion facility.

B. These easement rights are usually exclusive to the Easement Holder.

II. Form of Agreement Granting Easement

A. Option Agreement

1. Provides for the exclusive right to purchase easement rights.

2. Right must be exercised within a specific period of time.  Period of time can vary from months to years.

3. Should contain details as to what easement rights can be purchased and all terms and conditions of such 

easement rights. In some cases a copy of the complete easement agreement that is to be executed by the 

parties upon the exercise of the option is attached to the option agreement as an exhibit.

4. Should contain legal description of the real property subject to the option.

5. Should set forth the amount and method of payment for the option.

B. Easement Agreement

1. Provides for an exclusive easement or easements.

2. Should contain the specific rights and obligations of both the Landowner and the Easement Holder.

3. Details of what these types of easement agreements usually provide for and should provide for are discussed 

below.

III. Wind Energy Easement Provisions

A. Legal description of the land subject to the easement.

1. Legal description should be limited to only that portion of the land that is reasonably needed for the proper 

exercise of the easement rights be granted.

2. Avoid grants of easements over large blocks of land when only a portion is going to be used, 

unless payment for the easement rights are based on total number of acres and Landowner is 

comfortable tying up the land.

3. Party seeking the easement may want to tie up a much land as they can get even though only a small    

portion of it will be used.

4. Typically the party seeking the easement will want to make use of the property as follows:

a. Construct on certain portions of the land the wind turbines that will generate the energy and 

the related physical structures including those that will convert the energy into electricity.

b. Install power lines or cables over certain portions of the land that will carry the electricity to 

the power company.

c. Have access from public roads to and from the land where the wind turbines and other    

physical structures are located.

B. Term of Easement

1. Usually the easement will be a perpetual or permanent easement and will terminate only by voluntary    

termination on the part of the Easement Holder or involuntary termination as a result of a default on the 

part of the Easement Holder.

2. Landowner should consider negotiating an easement that automatically terminates after a 

specific number of years.

3. Landowner should avoid automatic renewal periods.

4. Landowner should check with tax advisor as to any possible adverse tax consequences that my result 

from granting a perpetual easement as opposed to an easement for a specified number of years. For 

example, a perpetual easement may constitute a sale of land for income tax purposes.
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C. Payment for Easement Rights

1. Most difficult part of negotiating easement agreement.

2. Matters to consider:

a. If easement agreement calls for different phases than it may be appropriate to have different 

consideration for each phase.

(i) Preliminary phase when Easement Holder is determining whether to build wind facilities on 

the land, or where to build them on the land or how many to build.

(ii) Construction phase

(iii) Operational phase

b. The length of time the land may be tied up without any construction of a wind energy facility.

c. Appropriate to consider smaller payment amounts for portion of the easement property that 

can be continuously used in the Landownerís farming operation.

d. Because most easement agreements do not require that a minimum number of wind   

turbines be built, consideration should be given to minimum payments regardless of how

many are built.

e. Be careful of payments that are based on a percentage of gross operating proceeds even if gross 

operating proceeds are defined as ìall gross receipts from the sale of electricity generated by the

wind turbines located on the land.î

(i) Need to have access to power agreement between Easement Holder and power company so as 

to be able to determine what Easement Holder is being paid for the power generated by the 

wind turbines.

(ii) Power agreement may provide for larger payments to the Easement Holder in early years and 

smaller payments in later years making any payment schedule calling for a increase         

percentage of gross operating proceeds in later years misleading.

f. Avoid lump sum payments for long term easement rights.

g. When any method of payment is to begin when construction commences, make sure the  

easement agreement describes what constitutes the “commencement of construction.”

h. Provision should be made for the complete reimbursement of the Easement Holder if the 

Easement Holder incurs penalties or is subject to reimbursement obligations as a result of 

the land being taken out of conservation reserve programs. Prior to executing an       

easement agreement, Easement Holder should review any existing conservation program 

contracts to determine if there will be any adverse consequences as a result of the        

proposed easement.

i. Landowner should consult with tax advisor to make sure the method of payment does not 

have any adverse tax consequences presently or in the future.

D. Typical rights that Easement Holder will want.

1. Right to conduct certain activities on the land prior to constructing any wind energy facilities. These 

activities may include the following:

a. Erection of meteorological towers.

b. Taking soil samples

c. Release of weather balloons.

2. Right to construct and install wind energy facilities and in connection with such activity construct and 

install the following:

a. Foundations, concrete pads and footings;

b. Wind turbine units;

c. Guy wires, support fixtures, anchors, and fences;

d. Buildings needed for maintenance of wind turbine units and maintenance and storage of  

related equipment;



e. Electrical transformers and energy storage facilities;

f. Electric transformers, electric distribution and transmission towers and lines either above 

ground or underground;

g. Substations or switching facilities for the purpose of connecting to transmission system;

h. Private roads providing access from public roads to the wind energy facilities.

3. Most easement agreements will have a catch all provision which will give the easement holder the right to 

engage in all other activities reasonably determined to be necessary or useful to accomplish the general  

purpose of the easement. Landowner should avoid such a catch all provision.

E. Typical Rights Reserved by Landowner.

1. Right to use land for grazing.

2. Right to harvest crops.

3. Right to conduct other farming or agricultural activities on the land.

4. Right to construct improvements on parts of the land if necessary and incident to farming or other         

agricultural activities.

5. All of the above rights are usually subject to such activities not interfering with or creating a risk of damage 

to or injury to the wind energy facility or the Landowner or Landowner’s livestock.

6. Landowner should take great care in reserving any rights that are unique to the Landowner’s 

farming operations.

7. Any of the above rights should be exercisable by Landowner without the consent of the Easement Holder or 

if consent is required, then such consent should not be unreasonable withheld.

F. Minimum Duties and Obligations of Easement Holder.

1. Keep the land free from liens such as mechanic liens.

a. Usually require the immediate removal by Easement Holder of any such liens.

b. May allow the Easement Holder the option of contesting the validity of the lien.

(i) This right to contest should be at no cost to Landowner.

(ii) As a minimum Easement Holder should indemnify Landowner against any costs, 

expenses or damages Landowner incurs as a result of such lien.

(iii) Landowner may want to require Easement Holder to post bond or escrow sufficient 

proceeds to cover the cost of removing the lien if Easement Holder is going to contest

the lien.

(iv) Landowner may be required to cooperate with Easement Holder if such cooperation is

needed in order to remove lien.

3. Comply with all federal, state and local laws.

4. Obtain and comply with all permits.

a. Should be at no cost to Landowner.

b. Landowner may be required to cooperate with Easement Holder in seeking permits.

5. Not use, store, dispose or release hazardous substances on the land.

a. Easement Holder may be allowed to use hazardous substances in its normal business          

operations provided such use is not harmful to Landowner and is in full compliance 

with all applicable laws.

b. Easement Holder should indemnify Landowner with respect to any claims made against 

Landowner resulting from such hazardous substances.

G. Minimum Duties and Obligations of Landowner.

1. To allow the Easement Holder the quite use and enjoyment of the land without interference so long as the 

Easement Holder is not in default under the terms of the easement.

2. Landowner is not to engage in any activity that would impede or decrease the output or efficiency 

of the wind energy.

3. Landowner is not to interfere with the wind speed or direction.



4. Not use, store, dispose or release hazardous substances on the land.

a. Landowner should be allowed to use hazardous substances in its normal business operations 

provided such use is not harmful to Easement Holder and is in full compliance with all  

applicable laws.

b. Landowner should indemnify Easement Holder with respect to any claims made against 

Easement Holder resulting from such hazardous substances.

5. Landowner to cooperate with Easement Holder in obtaining any necessary subordination agreements 

or approvals from existing lien holders.

a. Existing mortgages on land my require approval of easement grant.

b. This should be done at no cost to Landowner.

c. Landowner should be careful of provisions that allow the Easement Holder to payoff any

existing prior lien and deduct the payoff amount from amounts owed Landowner under 

the easement.

6. Landowner to assist and fully cooperate with Easement Holder in obtaining land use permits, building    

permits, environmental impact reviews or any other approvals required for the construction or financing of 

the wind energy facility. Such assistance and cooperation should be at no cost whatsoever to 

Landowner.

H. Taxes and Utilities

1. Easement Holder should be required to pay any increase in real estate taxes as a result of the installation of 

the wind facility.

2. Easement Holder should not be required to pay increase if due to improvements made by Landowner or 

result from an increase in the underlying value of the land.

3. Easement Holder should be required to pay and personal property taxes levied against any wind facility.

4. Easement Holder should be required to pay all water, electric, telecommunications and other utility service 

used by the wind facility.

I. Easement Holder’s Assignment Rights.

1. Easement Holder normally wants complete right to assign all or any portion of their easement rights to 

another without the need for consent or approval of the Landowner.

2. Such a right of assignment can include the following:

a. Right to finance wind power facilities by having a mortgage placed on the Easement Holderís 

interest.

b. Right to grant co-easements or subeasements.

c. Right to sell or otherwise transfer the easement to another party.

d. Right to grant to a utility company the right to construct, operate and maintain electric   

transmission, interconnection and switching facilities on the land.

3. These assignment provisions usually allow the original Easement Holder to be released from any further 

obligations or duties under the easement if the party receiving the assignment agrees to assume all     

responsibilities of the Easement Holder.

4. Landowner should consider requiring original Easement Holder to continue to be liable for the 

performance of all duties and obligations under the easement after any assignment.

5. Easement Holder should be required to give written notice to the Landowner of any assignment including 

the name, address and phone number of the party receiving the assignment.

J. Indemnification Provisions

1. Usually will be mutual

2. Usually provide for indemnification for damages arising out of :

a. Any operations or activity of the indemnifying party on the land;

b. Any negligent or intention act or omission on the part of the indemnifying party;

c. Any breach of the easement agreement;



d. In some provisions, indemnification by the Landowner may include actions of the 

Landowner’s tenants;

K. Insurance Provisions.

1. Easement agreement should require that Easement Holder maintain appropriate liability insurance covering 

all of its activities on the Landowner’s land and should name the Landowner as additional insured.

a. The policy should contain sufficient liability limits to protect Landowner.

b. The policy should also provide that it cannot be cancelled without at least 30 days written 

notice to Landowner.

2. Easement Holder should be required to provide Landowner with yearly certificates of insurance.

3. Some easement agreements require that the landowner also have appropriate liability insurance naming the 

Easement Holder as an additional insured.

L. Specific Rights that may be given to Easement Holder’s Lender.

1. Lender is not liable for any of the Easement Holder’s obligations under the easement until such time as the 

lender’s mortgage is foreclosed.

2. Neither the Landowner or Easement Holder can modify the easement without the lender’s approval

3. Lender has the right at any time to cure any default of the Easement Holder.

4. Landowner is required to give lender notice of any default by the Easement Holder.

5. If Landowner is entitled to terminate the easement as a result of a default on the part of the Easement 

Holder, the Landowner must give notice to the lender and lender must be given an opportunity to cure.

6. If lender needs to foreclose its mortgage in order to cure the default, lender must be given reasonable period 

of time to foreclose. With such a provision, Landowner should consider a provision that requires 

that any monetary default be cured by lender pending such foreclosure.

7. Upon foreclosure and the agreement by the lender to assume all of the obligations under the easement, the 

Landowner must recognize the lender as the new Easement Holder.

8. Landowner may be required from time to time to execute on behalf of the Easement Holder and in favor of 

Easement Holderís lender certificates indicating whether any defaults currently exist under the easement 

(estoppel certificates). Landowner may want to limit the number of times such documents need to be     

provided to Easement Holder’s lender.

9. Easement may contain a provision that requires the Landowner to cooperate and negotiate in good faith any

amendments to the easement agreement that may be reasonably necessary for any lender to effectuate or 

preserve its lien. Landowner should cautious about agreeing to such a provision.

M. Condemnation Provisions

1. The easement should provide for what happens to the easement and easement rights in the event the    

easement property is taken by condemnation.

2. Some easement agreements provide that the parties either amend the easement agreement to relocate the 

wind facilities or at the Easement Holder’s option terminate the easement agreement. Landowner should 

also have the right to terminate the easement agreement.

3. The Landowner should be entitled to receive all condemnation payments except the Easement Holder should

be entitled to any amount awarded to compensate for:

a. The removal or relocation of the wind facility;

b. Loss or damage to any wind facility which Easement Holder cannot remove or is required not 

to remove; or

c. Loss of use or value of the easement.

4. The Easement Holder will want the right to participate in any settlement discussions involving the 

Landowner and the condemning authority.

N. Default and Termination

1. Events that normally constitute default on the part of the Easement Holder and allow for the termination of

the easement:



a. Failure to make payments to the Landowner after written notice of such overdue payment.

(i) Some easement agreements provide up to thirty days written notice to Easement Holder before

Landowner can terminate easement.

(ii) Landowner should consider a shorter period of time for written notice such as ten 

days

b. A failure to perform any other material term of the easement agreement that continues for 

thirty days after written notice to Easement Holder.

(i) If it will reasonably take Easement Holder longer than thirty days to cure default, most   

easement agreements allow for such additional time.

(ii) Any additional time granted in easement agreement should be limited, for example, not to 

exceed 180 days.

c. Easement Holder files for protection or liquidation under Bankruptcy laws.

2. Some easement agreements provide that if the Easement Holder has assigned portions of the easement 

to others, such other easement holders have the right to cure their pro rata portion of the default. Such a 

provision is not advisable unless it results in the entire default being cured.

3. Some Easement Agreements give the Easement Holder the right to voluntarily terminate the easement by 

simply giving the Landowner written notice of such termination.

a. With this type of a provision, Landowner should be allowed, as a minimum, to keep all      

payments made to date.

b. Landowner may also want to require that a termination fee is due upon such termination or 

that a portion of the lost future payments be paid.

c. Landowner should be careful of any termination provision that allows the Easement 

Holder the right to retain a portion of the easement.

4. Every easement agreement should provide that upon termination, the Easement Holder is required to 

execute a quit claim deed in favor of the Landowner releasing the easement.

a. Obtaining a quit claim deed in an involuntary termination situation may be difficult.

b. Landowner should consider a provision which would allow the Landowner to terminate the 

easement by simply filing an affidavit with the county recorder or registrar of titles attesting to

t he default, the notice given to Easement Holder of said default, and the failure of Easement 

Holder to cure the default within the cure period.

c. Another option would be to allow for the Landowner to recover costs and expenses, including 

attorneys’ fees, if Landowner is forced to go to court to obtain a release of its easement.

5. The easement agreement should require that upon termination, the Easement Holder must remove all 

wind facilities from the land.

a. Easement Holder should be required to remove the wind facilities within a specific number of 

days such as 90 or 180 days.

b. The easement agreement should specify exactly what constitutes removal considering there 

may be materials under ground such as footings or cables. Some agreements specify that   

everything above ground and to a depth of four feet must be removed.

O. Miscellaneous Provisions

1. The manner in which notices are to be given to each party.

2. The easement agreement may only be amended by a written documents executed by all parties.

3. Easement agreement is to be interpreted under the laws of Minnesota.

4. Any waiver of a term or condition of the easement agreement must be in writing and executed by all 

parties in order to be binding.

5. Should have a provision that provides that attorneys’ fees are recoverable by a party who is forced to bring 

an action to enforce the terms of the easement agreement.



6. A provision which suspends performance of an obligation when the party who is to perform such 

obligation is unable to do so due to unforeseen events such as strikes, floods, civil disturbance, etc. 

Landowner should be careful when reviewing what matters are to be considered unforeseen events.

7. Landowner should be careful about agreeing to the following types of provisions:

a. Confidentiality provisions which prohibit Landowner from disclosing information pertaining 

to the terms and conditions of the easement.

b. Provisions that require both parties to execute such additional documents and take such 

action as may be reasonably necessary to carry out the intent and purpose of the easement.

c. Provisions that require that if consent of one party is required for the other party to do     

something, such consent cannot be unreasonably withheld.

d. Provisions that require the parties to convert Easement Holder’s interest to whatever will   

qualify for tax credits, benefit or incentive for alternative energy expenditures.


