
In the Matter of the Power Siting Board's ) 
Adoption of Chapter 4906-17 of the Ohio ) 
Administrative Code and the Amendment ) Case No. 08-1024-EL-ORD 
Of Certain Rules in Chapters 4906-1, ) 
4906-5, and Rule 4906-7-17 of the Ohio ) 
Administrative Code to Implement ) 
Certification Requirements for Electric ) 
Genersifhg Wind Facilities ) 

REPLY COMMENTS OF UNION NEIGHBORS UNITED 

Union Neighbors United ("UNU") offers the following additional comments in response 

to the initial comments of AMP-Ohio, AWEA, Babcock & Brown; BQ Energy, Buckeye Wind 

LLC, E-Coustic Solutions, FPL Energy, Great Lakes Wind Development Task Force, hvenergy, 

JW Great Lakes Wind LLC, Ohio Farm Bureau Federation, and Tom Stacy. 

1. Authority o f  the Ohio Power Siting Board to Regulate Electric Generating Wind 

Facilities under RC. 6 4906.20: 

AWEA, Great Lakes Energy Development Task Force, and JW Great Lakes Wind LLC 

contend that R.C. 6 4906.20p) does not authorize the Board to promulgate roles requiring 

applicants to establish the need for the facility or to evaluate alternative sites. For the following 

reasons, their position is erroneous: 

R.C. 5 4906.20@)(1) requires the Board's rules to include "an application process for 

certificating economically significant wind farms that is identical to the extent practicable to the 

processapplicable to certificating m$ur utility facilities vmdei sections 4906.06,4906.07, 

4906.08,4906.09,4906.11, and 4906.12. . . ." R.C. 5 4906.20(B)(l)(emphasis added). The 

"application process" incorporated into RC. 8 4906.20@)(1) from R.C. 4 4906,06(A) requires 

an application containing the following information: 
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(3) A statement explaining the peed for the facility; 

(4) A statement ofthe R&SOnS -osed location is best 
suited for the feciUtv, 
(6) Such other information as the applicant may consider relevant 
or as The board by rule or order may require. 

R.C. 5 4906.06(A)(emphasis added). Far from specifically excluding consideration of need and 

alternative sites as suggested by these cornrncnters, R.C. 5 4906.20 expressly authorizes it. 

Moreover, to the extent practicable, the statute mandates thssc inquiries. If there could be my 

doubt about that point (there is not), the sixth subsection of R.C. 5 4906.06(A) authorizes the 

Board to require "other information . . . as the board by rule. . . may require." 

These commentem rely on a sentence in RC. 4 4906.20 that "[a] certificate shall be 

issued only pursuant to this section." Initial comments oFAWEA at 2, Great Lakes Energy 

Development Task Force at 5, and JW Great Lakes Wind LLC at 4-5. While the meaning of this 

sentence is unclear, i t  does not preclude the consideration of need and alternative site analysis for 

the reasons expressed above. Otherwise, the statute would not require the Board to follow the 

process in R.C. 4 4906.06 for obtaining information on these topics in wind farm applications. 

Section 4906.20(B)(2) contains the following additional authority for the Board's rules: 

Additionally, the rules shall prescribe reasonable regulations 
regarding any wind turbines and associated facilities of an . . economically significant wind hq includinx, but not 
their location, erection, construction, reconstruction, change, 
alteration, maintenance, removal, use,or enlargement and- 
including erosion control, aesthetics. recreational land use, wildlife 
protection, interconnection with lies and with regional 
transmission organizations, independent transmission system 
operators, or similar organizations, ice throw, sound and noise 
levels, blade shear, shadow flicker, decommissioning, and 
necessary cooperation for site visits and enforcement 
investigations. 

R.C. $4906.20(B)(2) (emphasis added). By starting this subsection with"[a]dditionally," the 

General Assembly signified that this subsection's nilemakmg authority does not limit the 

authority in the prior subsection. R.C. 5 4906.20@)(1). Thus, the commentere en by attempting 

to invoke the Latin maxim "e-spressio unius est exclusio alierius" to argue that the list of specific 



mlemakiig topics in R. C.  $4906.20(B)(2) limits the Board's rulemaking authority to just those 

topics. 

The Obi0 Supreme Court bas inmd the cmrt.s mt to we. the rule of mpressfo mtus 

est exclvsto alterius where there are other indications that the legislame did nor intend to limit 

the statute's application to the specific circumstances listed in the law. Baltimore h e m ,  Inc. v. 

Se!f-Insuring Emp. Evaluation Bd., 94 Ohio St.3d 449,455 (2002). By providing that the 

Board's d e s  may include3 but are not limited t ~ ,  *e speoifio topics in R.C. $ 4906.20(B)(2)s the 

General Assembly expressed its intent not to limit the Board's rulemaking authority to those 

specific topics. This language precludes the use of the expressio unius maxim to restrict the 

rulemaking to these issues. Noneof the court decisions cited by these commenters used this 

maxim on laws that provided an agency with expansive "but not limited to" authority. For 

example, one case used the maxim to apply a housing law only to residences because (he statute 

mentioned only residences, not commercial properties. Maggiore v. Kovuch, 101 Ohio St.3d 

184, 187 (2004). Unlike KC. 4906.20(B)(2), the housing statute did not expand its coverage by 

providing thai ii was "not limited to" this topic. To pretend that the "not limited to" language is 
absent from the statute would violate the courts' admonition against creating exceptions not 

expressly stated in the law. See Wachendorfv. Shaver, 149 Ohio St. 231,237 (1948). 

The commenters argue that all examples of rulemaking topics in RC. 4 4906,20(B)(2) 

describe the characteristics and operation of wind farms. Accordingly, they rationalize that tfae 

General Assembly meant to authorize the Board to regulate only the wind farms' characteristics 

and operation, not need and site selection. However, the first example in the list is the "location" 

of wind farms, which denotes a. review of site selection, not just the wind farms' characteristics 

and operation. Therefore, the General Assembly did not intend to limit the subjects of the rules 

to the characteristics and operation of wind farms. 

JW Great Lakes Wind LLC asserts that kc, 4906.20 does not contain an 

authorization to review a wind farm's cultural impact. Initial comments of YW Great Lakes 

Wind LLC at 10. Presumably, the c m e n t e r  is referring to subsection (D) of proposed 0A.C. 

4906-17-08, labeled "cultural impact." This subsection would review the wind farm's 

environmental impacts on registered landmarks and recreation areas. R-C. 6 4906.20(B)(2) 



authorizes the Board to review these impacts using "reasonable regulations regarding . . . an 
economically significant wind farm, including, but not limited to, their location, . . . aesthetics, 

recreational land use. [and] wildlife protection. . . ." Even if the author@ la R.C. 

4906.20@)(2) were limited to a wind farm's characteristics sad operation, this would be ample 

authority to regulate the effects that a wind farm's characteristics tod operation have on 

landmarks and recreation areas. 

JW Great Lakes Wind LLC aka argues that the draft rules are iuconsistetil with. 

Executive Order 2008-04S, which instructs state agencies to exercise common sense in 

rulemaking. Initial comments of JW Great Lakes Wind LLC ai 2. As the Board represented in 

its September 15,2008 order soliciting public comments on ihe draft rules, the Board has 

considered the executive order's principles in drafting these rules. As explained later in these 

reply comments, the Board's propo$ed reviews of need and alternative site selection are 

necessary, common sense provisions to protect the public from the ill-effects posed by poorly 

sited or badly operated wind farms. See Comments 6-7, pages 8-9 below. 

2. Proposed $4906-1-010: AWEA proposes to eliminate the 50 MW ceiling fromthe 

definition of "wind farm." By doing so, the term "wind farm" would encompass both 

Economically Significant Wind Farms (as defined in R.C. $4906,20) and facilities of greater 

capacity. Such a change is unnecessary provided the Board has concluded that wind power 

facilities with an aggregate generating capacity of > 50 MW are major utility facilities. If that is 

the case, wind power facilities with > 50 MW generating capacity are already covered under the 

Board's existing rules, 

The practical application of AWEA's proposed change to the definition of "wind farm" i s  

found in its next proposal to delete the term "wind farm" in 0,A.C. 8 4906-5-04(C) . AWEA's 

rationale for this change is that R.C. Â 4906.20 does not authorize the Board to require an 

alternatives analysis for Economically Significant Wind Fauns. As discussed above, UNU does 

not agree that the Board lacks this authority. Ironically, the combination of AWEA's proposed 

change to the definition of "wind farm" and its proposed deletion of the term in 5 4906-5-0qC) 

would not only strip the Board, of the ability to require an alternatives analysis of Economically 



Significant Wind Farms, but also larger wind farms that the Board deems to be major utility 

facilities. For these reasons, AWF.A's tecommended changes to these sections are unwarranted. 

3. Proposed 8 4906-17-01: UNU wishes to address several comments regarding this 

proposed rule. 

Mr. Tom Stacy recomniends deletion of the phrase "with a single interconnection to the 

grid" in subsection (A). Initial Comments of Tom Stacy at 1. UNU acknowledges that such a 

change is not feasible with regard to wind farms of less than 50 MW capacity, since the single 

interconnection language is found in the definition of "Economically Significant Wind Farm*' in 

R.C. $4906.13. Mr. Stacy's comment has merit, however, with respect to laiger wind farms 

that the Board deems to be major utility facilities. Unless Economically Significant Wind Farms 

and larger facilities are regulated on even footing. developers of large facilities may include 

more than one interconnection to the grid in an attempt to circumvent more stringent regulation. 

Similar environmental regulatory programs such as the Clean Air Act and the National 

Environmental Policy Act strictly prohibit circumvention through project segmentation or 

"disaggregation." In the case of the Board's proposed wind power rules, UNU suggests that this 

problem can be eliminated in several ways: 

(i) The Board can regu la~~  Evunomically Sigiiificifflt Wind F m s  in the same 

manner as major utility facilities in order to eliminate any incentive to 

circumvent. UNU believes this approach is preferable because there is no legal or 

practical reason for Economically Significant Wind Farms to receive less 

gtringeni review than larger wind farms. 

(ii) If the Board concluded that different levels of review are warranted, the rules 

should be ameiuied to utilize the terms "Economically Significant Wind Farm" 

and "Major Wind Power Facility" (or a similar term). 

Buckeye Wind recommends that the definition of "Wind PowÃ Facility" be revised to 

include anemometers, presumably to bring anemometers within the exclusive jurisdiction of lhe 

Board and thus to preclude local zoning. Initial Comments of Buckeye Wind LLC at 2. UNU 
disagrees with this proposal. Anemometers are not directly essential to the operation of wind 



turbines, the generation of electricity, or the transmission of electricity from individual wind 

turbines or from the overall facility. Furthermore, if anemmetes are to he deemed part ofthe 

facility itself, an applicant would need to obtain a certificate of emironmenial compatibility mil 

public need before constructing the anemometers. Since anemometer data is needed to assess the 

viability of the project from the outset, such an approach doe$ notappear to make sense. 

4. Proposed 5 4906-17-02(A): Buckeye Wind suggests that any siting consideration "be 

done in conjunction with consideration of the project's potential benefits to the community as a 

whole." Initial Comments of Buekeye Wind LLC at 3. This suggestion appears innocuous at 

first glance, but is in fact an invitation for the Board to approve projects without ensuring that 

host communities are adequately protected This i$ best illustrated by Buckeye Wind's requested 

revisions to 6 4906-1 7-08(A), where Buckeye Wind again suggests that the Board should 

consider health and safety impacts "relative to the weight of the project's benefit to the 

community as a whole." Initial comments of Buckeye Wind LLC at 9. It is noteworthy that 

Buckeye Wind's use of the term "benefit to the commuTHty as a whole" is far broader than local 

community btnefirs, and would include "economic benefits, energy security for Ohio and the 

country, and emission reductions." Buckeye Wind's proposal would allow broad, undefined 

considerations of national geographic scope to trump the well-being of residents and businesses 

in the immediate vicinity of proposed wind farms. The Board should not allow public 

benefits-particularly economic benefltsÃ‘t override public protection. This is precisely why 

the wind siting rule package should include objective minimum siting criteria to ensure adequate 

public protection from project impacts such as noise and shadow flicker. 

Buckeye Wind further suggests that the potential impacts of a proposed facility should be 

considered relative to emission reductions resulting from that facility. Initial Comments of 

Buckeye Wind, LLC at 3. UNU acknowledges that wind bbines do not emit air pollutants such 

as C0;at the point of generation. However, asse$sment of national emission reductions from 

wind power generation is a very complex matter, requiring consideration of the degree to which 

wind generated power can displace convanliody-genierated power over the national supply 

system on a minute-by-minute basis. Stelling, Calculating the Real Cost of Inrfttfn-ial Wind 

Power, www.wind-watch.org/documentg/calcula~-the-real-cost-of -industrial-wind-power at 4 

(2007). Because fossil-fuel based generation ~iroains necessary to stabilize the electrical supply 

http://www.wind-watch.org/documents/calculatmg-the-real-cost-of-industrial-wind-power


system even white windbased energy is accepted into the grid, there is not a direct correlation 

between wind-based power generated and CQ2 emissions avoided. In fact, one authority has 

stated that a substantial part of theoretical C02 reductions from wind-based generation does not 

accrue in practice. Id This is yet another reason to use caution in balancing project impacts 

against claimed benefits, whether real or theoretical. 

5. Proposed 6 4906-1743(A)(l)(a)! JW Great Lakes Wind LLC states that an applicant 

should not be required to specify the type or number of turbines in the application, but rather 

should be permitted to submit that data at a later time prior to issuance of a certificate. Initial 

Comments of JW Great Lakes Wind LLC at 6. Information on turbine type (inclulhg turbine 

height and rotor diameter) i s  essential to the Staff's evaluation of project impacts such as noise, 

blade throw, ice shedding, and aesthetics. Manufacturer safety specifications cannot be 

determined without information on the turbine type to be used for the project. Furthermore, 

information on the number of turbines, the locations of all such turbines, and siting alternatives 

for each, is essential to the Staff's assessment of the siting of, and mitiption of impacts from, 

each such turbine on surrounding receptors. For example, the Staff cannot evaluate shadow 

flicker or noise impacts on adjacent landowners without knowing how many turbines will be 

sited in the vicinity, and at what locations. Not only should -the applicant be required to specify 

the type and number of turbines, but also the manufacttircrfs) and modelfs) of the proposed 

turbines and the entity to be used for construction or operation of the facility. This information is 

important to evaluate any relevant specifications, recommendations, or practices relating w 
public safety and environmental impacts. Initial Comments of Union Neighbors United at 4, 

Comneut 4 

6. Proposed 5 4906-1743(A)(3): One commenler objects on legal grounds to The 
requirement that the applicant submit a brief description of the need for new tiansiliission lines. 

As discussed above, there is no legal impediment to the Board's consideration of this issue. As a 

practical matter, consideration of need is appropriate to ensure that the wind power project is 

viable. As the Board is aware, actual power generation from wind power facilities is 

considerably lower than the nameplate capacity of the wind turbine generatore themselves. 

According to Staff, the capacity factor of Ohio's existing wind power facility is approximately 

25% of nameplate capacity. Despite these limitations, there are strong economic incentives for 



developers to site wind power facilities, given Ohio's renewable portfolio standard and the 

likelihood of similar legislative and tax incentives at the federal level. In order to prevent 

speculative projects that would offer meager generation but major local impacts, the Board 

should ensure that proposed wind facilities, and their associated transmission lines, are viable 

and needed. 

7. Proposed 5 4906-17-04: As discussed above, there is no legal impediment to the 

Board's consideration of site alternatives for Economically Significant Wind Farms under R.C. $ 

4906.20. In addition to legal objections, however, several commentera assert that a site 

alternatives analysis is unnecessary or impractical, Although UMJ agrees that this rule needs 

clarification, see Initial Comments of Union Neighbors United at 5-7. UNU strongly disagrees 

that. the alternatives analysis should be dispensed with entirely. 

Several commcntcrs suggest that a site alternatives analysis is infeasible or irnpradcal 

because, in the words of counsel for JW Great Lakes Wind LLC, "the energy resource IS the 

site," Initial Comments of JW Great Lakes Wind LLC at 7. However, simply because wind 

resources may be concentrated along a 40-mile ridgeline-as is the case in western Ohio--does 

not mean that alternative sites along ridge cannot or ihould not be considered. Nor is it an 

excuse simply to declare categorically that "the [wind] industry does NOT perform f o n d  site 

alternative analysis." Id. Alternative facility locations, facility boundaries, or facility densities 

can and should be considered wherever possible. 

FPL Energy urges the Board to eliminate the alternatives analysis because "unlike fossil- 

fired electric generating units, wind generation sites generally cover tens of thousands of acres. . 
. ' Initial Comments of FPL Energy, LLC at 2. To the conteaiy, this is precisely why an 

alternatives analysis is needed. The geographic scale of commercial wind farms, and their 

impacts on their host communities, will be vastly greater than electric generating facilities 

reviewed by the Board to date. The scale of these facilities is not a reason to abandon 

alternatives studies. Rather, it is the reason they are essential.' 

' FPL Energy also states that in its experience, it has not evaluated two alternative sites to the level of detail 
requested in the Staff's proposed rule. However, FPL may nor have experience in siting wind power facilities in 
relatively densely-populated areassuch as Ohio. On its website, FPL has published phomgraphs o f w b  of its 47 
wild hm finalities. Htt~://www,fblenerev.com'~0(ttolio/wind/~lan~f^a5hettshtml. Based on those photographs, 

Http://www.ipleneTgy.cQiii/pQrribUo/win_d/pl%5ettafct$hefct5h


These conunenters' objections underscore UNU's initial comments about the need for an 

alternatives analysis for individual turbine locations. Initial comments of UNU at 5-6. As 

proposed, $4906-17-04 appears to call for a mite allemaiives analysis for the overall facility 

boundary, not individual locations of turbines and other elements of the project. If that is the 

intent of the rule, and assuming the wind industry and Ohio Faun Bureau Federation are correct 

that such site analysis may be impractical, then this rule will result inno meaningfd alternatives 

analysis at all. And even if it is feasible to perform an alternatives aualysis for the OV@dl 

facility boundary, a micrositing analysis is still essential in order to assess the impact of each 

individual turbine and other facility element, and the interaction of multiple such elements, on 

nearby receptors. The Staff has stated that it intends to review the siting of each turbine within a 

wind facility, but the proposed rules do not appear to require sufficient information to evaluate 

micrositing alternatives. For these reasons, UNU recommends the revisions set forth in 

Comment 6 of its initial comments. 

AMP-Ohio asserts that. wind data assessments are "generally considered highly 

proprietary." Initial Comments of AMP-Oiuu at 3. Wind dala is not a "trade $&rtt" eligible for 

protection under Ohio's Trade Secrets Act because such information can be reasonably 

ascertained by anyone who puts up an anemometer tower on a nearby property. See RC. 8 
1333,61(D)(l). Anemometer data is critical to both the Board's and the public's understanding 

of the viability of a proposed project. UNU objects to its treatment as confidential proprietary 

information. 

8. Proposed 8 4906-17-05(A)()rtÃ‘Th five-mile radius specified in the proposed rate 

is necessary for the Staff and Board adequately to assess aesthetic impacts. FPI. and other 

commcnttrs assert that the five-mile radius specified in die rule is unnecessarily broad. 

However, the aesthetic impact of wind power facilities would be far broader than the one-mile 

radius recommended by FPL Energy and other comeniers. UNU recommends that the role 

retain the five-mile radius in order for the Staff and in Board adequately to assess project impacts 

on nearby population centers, p&, recreational areas, residences, and businesses. That this 

only FPL's thrtt facilities in Pennsylvania appear to have any proximity to nearby residences or businesses. FPL 
purchased at least two o f  those Pennsylvania facilities after they were constructed. 



may require mapping of large geographic areas is simply reflective of the fact that wind projects 

impact large geographic areas, which other conunenters readily acknowledge. 

9. Proposed 5 4906-17-05(A)(5): FPL Energy suggests deletion of the required 

information concerning high wind potential as "not applicable." hiilia] Comments of FPL 

Energy at 3. UNU disagrees. High wind data is directly applicable to the potential for tower 

collapse and blade throw. Champaign County is prone to high winds, as evidenced no only by 

the severe windstorm experienced in September 2008, but also by accompanying storms on June 

13, June 2 1, and June 26 that were capable of generating winds of up to 60 mph, 55 mph, and 50 

mph respectively. High winds are one factor contributing to (he risk of physical injury and 

property damage from blade failure. Knight & Carver Blade Division, Economic Benefits of 

ScheduledRoror Maintenance 8 2.3.3 (June 7,2006) (attached as Appendix 1). 

10. Proposed 8 4906-1745(B)(3)(D): FPL Energy recommends making optional the 

photographic interpretation/artist sketches. Initial Comments of FPL Energy at 3. To The 

contrary, as stated in its initial comments, UNU believes a more robust aesthetic study is 

warranted than is provided for in this rule. Initial Continents of Union Neighbors United at 8, 

comment 8. UNITS position is supported by the National Research Council, which recommends 

visual impact analysis as part of the wind farm siting process: 

Excellent methods exist for identifying the scenic resource values of a site and its 
surroundings, and they should be the basis far visual impact assessments of 
proposal projects. Tools are available for understanding project visibility and 
appearance as well as the landscape characteristics that contribute to scenic 
quality. Lists of potential mitigation measures are also readily available. 
Nevertheless, the difficui: step of determining under what circumstances and why 
a project may be found to have undue visual impacts is still poorly handled by 
many reviewing boards. The reasons include a lack o f  understanding of visual 
methods for landscape analysis and a lack of clear guidelines for decision making. 

National Research Council, Environmental Impacts of Wind-Energy Projects 173 (National 

Academies Press 2007). The NRC publication contains an extensive discussion of various visual 

assessment methods, mitigation techniques, and guidelines for determining unacceptable or 

undue aesthetic impacts. Id. at 145-151. Appendix D of the publication sets 25 pages of 
recommendations for developing a visual impact assessment process for evaluating wind-wagy 



projecrs. Id. at 349-375. Assessment of aesthetics should not, as FPL Energy suggests, be 

optional. Instead, UNU urges the Board to adopt the recommendations in its initial comments 

and to develop aprotocol for aesthetics review guided by ifae recommendations of the National 

Research Council. 

11. Proposed 8 4906-17-05(B)(5): AMP-Ohio requests that this section be clarified to 

address situations where wind power facilities are developed in phases. UNU agrees with AMP- 

Ohio that this situation must be addressed to avoid circumvention of the certification, process. 

See Initial Comments of Union Neighboa United at 9, comment 10. As UNU stated in its initial 

comments, a power siting certificate should be required for any expansion, modification, or 

repowering of a wind power facility. U. 

12. Proposed 8 4906-17-05(0: Several commentem objected to supplying a copy of 

the turbine manufacturer's safety mmwl or similar documen& claiming that thii information is 

confidential. No comrnenter explained the basis for such confidentiality. This information would 

hot meet the defmition of a "trade secret" under Ohio's Unifonn Trade Secret Act, R.C. 5 
1333.61(D)(1). In fact, relevant publications of GE Energy, Vesta, and Nordex can be found on 

the internet. Furthennore, it is UNU's understanding that this information is publicly available 

in the context of European wind farm certification proceedings. Information relevant to public 

health and safety should not be shielded as wnfidennal, and this information is relevant to the 

Bond's and Staff's review of facility impacts. 

FPL Energy suggests that this information "will most likely not be known i t  the tune of 

application" because "generating equipment is not chosen until the last minute." Initial 

Comments of FPL Energy LLC at 3. For the reasons discussed earlier, this infonnation is 

essential to review and mitigation of impacts and must be provided in the application. Without 

this inTonnatiun~and without objeciive risk miligaiion siandarcLs such xs noise standards--the 

Board and Staff will have no basis upon which to order necessary risk mitigation for wind power 

projects. 

The fnciriwc thc National Resoarch Council pubiicaion dcvoios more space to aesthetic issues fhan to any other 
project impact in its publication is an indicator of the significance of this issue. 



13. Proposed 5 4906-1745(D): Several commenters objected to the requirement to 

provide system impact studies and at least one commenter suggested that the Board should only 

require that the applicant have made an application to the system queue before submitting a 
certificate application under these rules. UNU disagrees. The requirement to provide system 

studies under this proposed rule is identical to requirements that the Board recently enacted with 

regard to applications for generating facilities. O.A.C. 4 4906-1 3-04(D). Presumably Ae same 

delays would apply in (he case of interconnection of a new fossil-fired generating utility. There 

is no reason to treat wind farms differently from other generating facilities with regard to 

submission of system studies. This information is important to assess the viability of the 

project It should be noted that there art substantial questions regmding the cwcnt capacity of 

the PJM grid to accommodate additional interconnects in western Ohio at this time, as well as 

the required investments needed to expand the capacity of the grid. See 

w^vw.~im.coin/~lmtunaiuroiect-~ucues/~i.itw-~en-active.isv (queues R and S) 

14. Proposed 5 4906-17-06: Several cornenters objected this rule on the grounds that 

it calls for information that the cc~mmenters deem confidential. Some proposed the addition of 

special provisions for the preservation of the confidentiality of this information. UNU opposes 

such amendments. Proposed 5 4906-17-06 is identical in substance to the Board's existing 4 
4906-13-05 applicable to electrical generating facilities. The latter rule contains no special 

provisions for placing information under seal or otherwise giving confidential treatment to 

financial data. In the Board's recent review of its existing rules (Case No. 08-581-GE-ORD), the 

Board's final order enunciated its long-standing policy of making case-by-case determinations Of 

confidentiality by means of protective orders. 0.A.C. 5 4906-7-07(11). There is no reason to 

deviate from that policy for purposes of these rules. 

hi its initial tiimmenis, UNU recommended that section 17-06 be revised to require the 

disclosure of each partner or member of an applicant which is an LLC or partnership. Initial 

Comments of Union Neighbors United at p. 10, comment 12. To illustrate the need for this 

requirement, it is worth noting that a commenter submitted individual comments in connection 

with this rulemaldng without disclosing that be is a member andlor employee of a wind 

developer and has a financial interest in the outcome of these rules. Information on parent, 

subsidiary, or affiliate entities is also warranted because tile list of wind development players in 



Champaign County has evolved over the past two years, with the result that multiple entities of 

the same developer have offered and secured wind lease options for the same proposed project. 

In order to evaluate the viability and need for any wind power project, h e  Board and Staff must 

understand the relationship between all of the developer entities involved in the project. 

IS. Proposed 9 4906-17-08(A): For the reasons discussed in Comment 4, pages 6-7, 

above, UNU strongly objects to Buckeye Wid'sproposal to allow health and safely 

considerations to be discounted if the developer can demonstrate "conununity benefits." Note 

that Ohio EPA has enacted objective solid waste siting criteria to mitigate the impacts oflandfiUs 

on ground water, surface water, and nearby properties. O.A.C. $3745-27-070. Those solid 

waste siting criteria apply regardless of the proposed landfill's potential benefits to the state or 

the host community Furthermore, objective siting criteria bring clarity to the siting  process^ 

clarity which benefits all parties involved, including the developer. If, as Buckeye Wind 

suggests, health and safety considerations should be measured on a subjective sliding scale 

measured relative to community benefit, every new wind farm siting proposal will be uncharted 

territory for the developer, the host community, and the Board, with no fixed criteria to guide 

planning or decisionmaking. 

16. Proposed 8 4906-17-08(A)(1): FPL Energy suggests elimination of the requirement 

to provide projected population estimates because wind farms do not store large quantities of 

hazardous materials. Initial Comments of FPL Energy at 3. This comment completely overlooks 

the relevance of such data in evaluating wind farm impacts such as noise, shadow flicker, and 

aesthetics, as well as impacts on the value of properties in the host community. PH. Energy's 
comment again calls into question its experience in siting wind farms in densely populated area.5 

such as Ohio. 

17. Proposed Â 490617-OS(A)(2); Numerous co~mnentets objected to the treatment of 

wind turbine noise in the rule. For example, FPL Energy suggests that noise assessments and 

associated modeling should only be required in instances where state or local noise standards 

apply to the project. Initial Commente of FPL Energy at 5. There currently are no state noise 

standards applicable to wind turbines, and developers will argue  hat local governments have no 

authority to impose noise standards through zoning. Thus, FPL's position would result in no 



controls on wind turbine noise whatsoever, unless the Board enacts objective noise standards as 

urged by UNU in its initial comments~ 

Buckeye Wind opposes evaluation of noise levels at the facility boundary because 

"[wlind facilities by nature; are sited in areas characterized by open space which is not 

inhabited." Initial Comments of Buckeye Wind at 8. Ironically, Buckeye Wind is working to 

site a wind fam in Union Township, Champaign County. Far fiom being uninhabited, Union 

Township has an average population density of 5 1 persons per square mile according to 2000 

U.S. Census data, and has grown significantly in population since 2000. Buckeye Wind .further 

asserts that "maintaining even minimally restrictive noise levels at the property boundary would 

effectively eliminate the feasibility of developing utility scale wind facilities in most areas of 

Ohio." Initial Comments of Buckeye Wind at 8, This would not not be The case if developers 

are required to purchase or lease buffer areas in order to ensure setbacks sufficient to mitigate 

noise impacts at adjacem nonpaiticipating property lines.3 Such an approach is contemplated in 

the Staffs definition of "project area" in proposed 4 4906-1 7-01. 

Instead of evaluating project impacts at adjacent nonparticipating property lines, Buckeye 

Wind and other commenters advocate the assessment of noise and shadow flicker at nearby 

residences. For example, Invenergy suggests that Paragraph (A)(2) should evaluate noise levels 

and potential shadows "at the most sensitive receptors, which in the case of a wind fann, are the 

off-site residences." Initial Comments of Invenergy at 15. But a residence is not a "receptor." 

People are receptors, and they are not confined to their homes 24 hours a day, seven days a 

week. They play and work outdoors and in other buildings on their properties. They engage in 

recreation at nearby parks, golf courses, and other facilities. To limit noise and shadow flicker 

assessments to residences overlooks the basic fact that people move about and can be affected by 

project effects in a variety of contexts. UNU firmly maintains that evaluation of; and mitigation 

3 UNU would not object to a provision in the mks allowing noise standards to be waived by landowners 

participating in a wind power project by letee, 



of, all project impacts should be done a the boundary of the "project area" as defined by the 

Staff in the proposed rules. 

Buckeye Wind further asserts that the rules should not specify the types of noise to be 

modeled, but that the modeling should simply be based on "generally-accepted computer 

modeling software or similar methodology." In response, UNU respectfully suggests that the 

Board and Staff should decide what data is needed for its noise evaluation, and include sufficient 

specificity in its rules to eniure that it receives that data in the application, Ohio EPA and U.S. 

EPA take this approach in the context of air quality modeling, where both agencies list 

recommended modeling software for use in permit applications. 40 C-F.R. Part 51, Appendix 

W, O.A.C. 5 3745-31-18; OEPA Engineering Guide 69, "Air Dispersion Modeling Guidance" 

(2003). Furthcrmorc, for the reasons set forth in UNU's August 4,2008 reconisiendations to the 

Staff, UNU disputes Buckeye Wind's assertion thai low frequency noise from wind farms is 

inconsequential. Initial Comments of Union Neighbors United, Appendix B at 6. 

CONCLUSION 

For the foregoing reasons, Union Neighbors United recommends that the above 

comments and changes be considered and adopted by the Board as it finalizes the wind turbine 

siting rules. 

Respectfully submitted, 

Christopher A. Walker (0040696) 
VAN KLEY & WALKER, LLC 
137 N. Main St., Suite 316 
Dayton, OH 45419 
(937) 226-9000 
(937) 226-9002 fax 
cwalker~vankle~alker.com 

Counsel for Union Neighbors United 

mailto:cwalker@vanklevwalker.com
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