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Re: 60 Day Notice of Violations of the Endangered Species Act in 
Connection With the Endangered Indiana Bat 

On behalf of the Friends of the Appalachian Highlands, we hereby provide notice, 
pursuant to Section 1 1 (g) of the Endangered Species Act ("ESA"), 16 U.S.C. 5 1540(g), that 
Meyersdale Windpower, LLC's planned wind power electric generating facility and related 
interconnection facilities (the "Meyersdale facility") -- including up to twenty 380-foot industrial 
turbines within Indiana bat range and habitat -- in Somerset County, Pennsylvania, will "take" 
endangered Indiana bats (Myotis sodalis), in violation of Section 9 of the ESA, 16 U.S.C. 5 
1538(a)(l)(B). 



Background 

A. Endangered Species Act 

Section 9 of the ESA prohibits any person from "taking" an endangered species. 16 
U.S.C. 5 1538(a). The term "take" is defined broadly to include "harass, harm, pursue, hunt, 
shoot, wound, kill, trap, capture, or collect." Id; at 5 1532(19). The U.S. Fish and Wildlife 
Service ("Service") has further defined "harm" to include "significant habitat modification or 
degradation where it actually kills or injures wildlife by significantly impairing essential 
behavioral patterns, including breeding, feeding or sheltering. 50 C.F.R. 5 17.3. It has defined 
"harass" to include "an intentional or negligent act or omission which creates the likelihood of 
injury to wildlife by annoying it to such an extent as to significantly disrupt normal behavioral 
pattems which include, but are not limited to, breeding, feeding, or sheltering." Id.: see also 
Babbitt v. Sweet Home Chapter, 515 U.S. 687,705 (1995). 

Section 10 of the ESA provides a limited exception to the otherwise strict prohibition 
against the "taking" of an endangered species. The Service may issue a permit allowing the 
taking of a listed species where such taking is "incidental to, and not the purpose of, carrying out 
of an otherwise lawful activity." 16 U.S.C. 5 1539(a)(l)(B); Loggerhead Turtle v. Countv 
Council of Volusia County, 148 F.3d 1231, 1238 (1 1"' Cir. 1998). An applicant seeking an 
"incidental take" permit under Section 10 of the ESA must submit a detailed "conservation plan" 
describing, among other things: (1) the impacts of the proposed taking; (2) procedures the 
applicant will use to mitigate, monitor, and minimize such impacts; (3) an explanation of why 
there are no feasible alternatives to the proposed taking; and (4) information establishing that 
sufficient funding exists to implement the plan. 16 U.S.C. 5 1539(a)(2)(A); 50 C.F.R. 4 17.22; 
see also Loggerhead Turtle, 148 F.3d at 1238-39. The Service has published a step-by-step guide -- 
for landowners interested in developing a section 10 conservation plan, also known as a "Habitat 
Conservation Plan." & US.  Fish and Wildlife Service & National Marine Fisheries Service, 
Habitat Conservation Planning Handbook (1996). Without an incidental take permit, a developer 
who undertakes activities that result in the take of listed species may be subject to criminal and 
civil federal enforcement actions, as well as civil actions by non-governmental citizens. & 16 
U.S.C. 5 1540; Defenders of Wildlife v. Bemal, 204 F.3d 920, 927 (9th Cir. 2000). 

B. The Indiana Bat 

The Indiana Bat is a medium-sized bat, weighing approximately three-tenths of an ounce 
with an in-flight wingspan of 9 to 11 inches. It has dark brown to black fur, with generally 
darker fur on its back and lighter fur on its belly, and feeds on small, soft and hard-bodied 
insects. See. e.c, httv://midwest.fivs.gov/Endangered/ mammalslind bat.htm1; U.S. Fish and 
Wildlife Service. Draft Indiana Bat Motis sodalis) Revised Recovery Plan (1999) ("Recovery 
Plan"). The Indiana bat is listed under the ESA as endangered throughout its entire range in 
portions of the eastern and central United States, including in Pennsylvania. 32 Fed. Reg. 4001 
(March 1 1, 1967). 



Indiana bats hibernate in winter, generally in limestone caves and abandoned mines 
(referred to as "hibernacula"). Indiana bats are a very social species, and tend to cluster together 
in large numbers during hibernation. See id. Indeed, according to the Fish and Wildlife Service, 
more than eighty-five percent of the population retreats to only nine hibernacula in Indiana, 
Kentucky, and Missouri. & Recovery Plan, at 4. The remaining fifteen percent hibernate in 
caves and mines in a number of other central and eastern states, including Pennsylvania. See Id. 
Indiana bats require a very stable climate in their hibernacula, ideally within the range of 37-43 
degrees Fahrenheit during mid-winter, and they are highly sensitive to any climatic change or 
other disturbances during hibernation. See id. at 8; http://midwest.hs.~ov/Endan~ered/ 
mammals/indbat.html. Human disturbance in caves -- such as cave exploration or vandalism -- 
can result in the death of an entire colony of hibernating Indiana bats. & Recovery plan, at 15- 
16. 

An Indiana bat hibernaculum has been documented at the abandoned Salisbury Mine in 
Somerset County, Pennsylvania, located between two and four miles from the location of the 
Meyersdale facility. & http://www.batmanagement.co~roiects/salisbu~/salsmain.html; 
also Attachment 1 (map of area). - 

In the fall, just prior to hibernation, Indiana bats engage in a "swarming" behavior at their 
hibernation sites, which is accompanied by mating. Ovulation and fertilization of the egg do not 
actually occur, however, until the female has left the hibernation site in the Spring. Although 
very little is known about the behavior and distribution of Indiana bats once they leave their 
hibernacula, it is believed that males and females live apart from each other during the summer, 
with the females giving birth and forming "maternity colonies" in hollow trees or under the 
exfoliating bark of dead or dying trees. They also use such trees for roosting and foraging during 
migration from winter to summer roosting sites. As discussed more fully below, recent research 
indicates that Indiana bats may migrate many miles, over tall ridges, to find adequate summer 
roosting and foraging sites. & One Sodalis from the Hartman Mine, Summary by John 
Chenger (April 21,2003) (Attachment 2); see also Letter from Dr. Michael Gannon to Dan 
Boone (October 29,2003), at 1 (Attachment 3) (stating that recent research indicates that 
"Indiana bats in Pennsylvania do use ridge tops as they migrate from Winter hibernacula to 
Summer roost sites."). Young bats are born in June or early July (only one young per female), 
and become independent from their mothers after approximately one to two months. 

The Service listed the Indiana bat as endangered in 1967, 32 Fed. Reg. 4001, under the 
predecessor to the current Endangered Species Act. The original Indiana Bat Recovery Plan was 
issued in 1976, and subsequently updated in 1983 and 1999. U.S. Fish and Wildlife Service, 
Draft Indiana Bat (Mvotis sodalis) Revised Recovery Plan (1999). Since the Indiana bat was 
listed, its population has continued to decline precipitously. Indeed, between 1980 and 1997, the 
estimated population fell f?om 589,120 to 353,185 individuals. See id. at 6. 

C. Meyersdale Wind Power Project 

Meyersdale Wind, LLC ("Meyersdale Wind"), was developed as a joint project between 
Atlantic Renewable Energy Corporation and Zilkha Renewable Energy, and was purchased by 



Florida Power & Light ("FPL") in July, 2003. The Meyersdale facility -- which is currently 
under construction -- is located in the Allegheny mountains along an approximately two-mile by 
300-foot swath of ridge top in Meyersdale, Pennsylvania, in the county of Somerset, 
approximately three miles north of the Maryland line. The project will consist of twenty 
industrial turbines, each rising to approximately 380 feet above the ground when the rotors are in 
the upright position, along with electrical lines and various other permanent structures to support 
the project. The project site has already been clear-cut and graded by bulldozers, and most of the 
turbines have been erected. 

The region's natural landscape consists primarily of mixed upland forest, and contains 
oak, maple, black cherry, birch, hickory, and other species of trees. Dr. Michael R. Gannon, a 
bat biologist and Associate Professor of Biology at Perm State University with over 16 years of 
experience studying bats, briefly surveyed the project area for the developer. According to Dr. 
Gannon, the project site contains "large numbers of dead trees with exfoliating bark, the type that 
may be used for summer roosting by Indiana bats." Letter from Dr. Michael R. Gannon (October 
29,2003), at 1; see also Dr. Michael R. Gannon, Survev for Caves and Mines Within the 
Meversdale Wind Proiect. Final Report (May 7,2003), at 2 (Attachment 4) (noting that "there 
were dead trees throughout the area present either as root tip ups, or standing trees with 
exfoliating bark"). Such trees could also serve as temporary roosting sites for Indiana bats 
during migration between winter and summer roosting sites. 

In August 2001, the Service informed Meyersdale Wind -- via the company's 
environmental consultant, Dr. Paul Kerlinger -- that "the subject area is within the known range 
of the federally listed endangered Indiana bat (Myotis sodalis)." Letter from David Densmore to 
Paul Kerlinger (August 23,2001) (Attachment 5). Subsequently, Dr. Kerlinger hired Dr. Gannon 
to conduct a "survey for caves and mines within the Meyersdale wind project" that could serve as 
an Indiana bat hibemacula. & Dr. Michael R. Gannon, Survev for Caves and Mines Within the 
Meversdale Wind Proiect. Final Report (May 7, 2003). While Dr. Gannon did not specifically 
locate any caves or mines on the project property that could serve as an Indiana bat roosting site, 
see id., his two-day survey did not determine -- and was not intended to determine -- whether -- 
Indiana bats migrate through the area between winter and summer habitat, or use the area for 
foraging and roosting in places other than caves and mines during migration or during the 
summer months. Dr. Gannon was hired for the limited purpose of determining whether the 
narrow swath of ridgetop forest that comprises the project area contained caves or abandoned 
mines suitable for Indiana bat roosting sites. See id. 

On September 5, 2003, the Service sent another letter to Meyersdale Wind, informing the 
company that the Meyersdale facility, as currently planned, could adversely impact migratory 
birds, endangered Indiana bats, and threatened bald eagles, in violation of the Migratory Bird 
Treaty Act, the Bald and Golden Eagle Protection Act, and the Endangered Species Act. 
Specifically with respect to the Indiana bat, the Service stated that "[aln abandoned limestone 
mine located approximately four miles from the project area serves as a bat hibemaculum for 
approximately 1200 bats, including the federally listed Indiana bat. Bats at this and other nearby 
hibemacula could be affected by the proposed wind turbine project, especially during migration." 
Letter from David Densmore to Michael Zilkha and Theo de Wolff (September 5,2003), at 8 



(Attachment 6). The letter further noted that "[blat mortality at turbine sites has occurred during 
late summer and early fall migration and during inclement weather (i.e., fog and low clouds). 
For example, we were recently informed that 230 dead bats of five species were found between 
August 18 and 20,2003, at the Backbone Mountain wind turbine site in West Virginia." u' 
Accordingly, the Service strongly urged the project developers to undertake "two years of pre- 
construction monitoring of bats . . .using radar, acoustical studies, and other appropriate 
sampling techniques.'' The Service also recommended "post-construction monitoring 
sufficient to detect and quantify bat mortality." 

Meyersdale Wind did not undertake any pre-construction monitoring for bats, however, 
choosing instead to proceed with construction of the facility. In response to the Service's 
concerns about the project's impact on Indiana bats, Meyersdale Wind stated that it had hired Dr. 
Gannon to "conduct searches for caves that might be inhabited by Indiana bats," and that Dr. 
Gannon4'did not find such caves." &Dr. Paul Kerlinger's Comments on Letter fiom David 
Densmore (September 22,2003), at 6 (Attachment 8). 

Discussion 

Based on the proximity of the Meyersdale facility to the Salisbury Mine Indiana bat 
hibemaculum, the fact that Indiana bats migrate many miles including over tall ridges, and the 
fact that hundreds of bats have been killed at a similarly situated wind power facility in West 
Virginia, the Meyersdale project, as currently planned, will likely result in the incidental taking 
of endangered Indiana bats which has not been permitted by the Service through the Section 10 
process. Indeed, based on these and other factors, the same bat expert the Meyersdale developers 
hired to survey the project site for suitable bat caves and mines -- Dr. Michael Gannon -- has 
stated his opinion that "it should be assumed that this site is a flight path of Indiana bats and that 
Indiana bats will be killed at Meversdale bv the wind turbines." Letter from Dr. Michael R. 
Gannon (October 29,2003), at 2 (emphasis added). Under similar circumstances, courts have 
held private parties responsible for such unauthorized takes of protected species. See, e.g., 
Marbled Murrelet v. Babbitt, 83 F.3d 1060, 1064-66 (gth Cir. 1996). 

As noted, although little is known about the migratory patterns and summer distribution 
of Indiana bats, recent research has confirmed that Indiana bats do travel many miles between 
winter and summer roosting sites. A group of researchers recently conducted a radio-telemetry 
study involving a female Indiana bat that was captured as it emerged from its winter 
hibernaculum at the Canoe Creek Mine in Blair County, Pennsylvania, fitted with a radio 
transmitter, and released. The researchers tracked the female Indiana bat for a total of four days, 
during which time she flew 37 miles due east, ending her migration at a suspected maternity 
colony inside a dead Oak tree. & One Sodalis from the Hartman Mine, Summary by John 

1 As discussed more fully below, the most recent official count of bats killed at the 
Backbone Mountain facility in West Virginia has climbed to 375, a number that likely represents 
only a fraction of the number of bats actually killed or injured by the turbines. & E-mail from 
Dan Boone (November 8,2003) (Attachment 7). 



Chenger (April 21,2003). During her migration, the bat crossed over many prominent ridges, 
including flying directly up and over a 2000-foot ridge. at 5. On several occasions the bat 
followed the path of power lines and linear clearings to help speed its travel through large tracts 
of forested habitat. Id. at 3. This information, combined with the fact that Indiana bats are 
known to hibernate less than four miles from the Meyersdale facility, and that the facility will 
connect with power lines that the bats might use to speed their migration, makes it very likely 
that the Indiana bats emerging from or traveling to the Salisbury Mine hibemaculum will travel 
through or forage around the facility. 

In addition, we now know based on the experience from the Mountaineer Wind Energy 
Center on Backbone Mountain in West Virginia -- a facility also in the Appalachian range and on 
a ridge with topography and habitat similar to that of the Meyersdale facility -- that bats which 
forage or migrate within the range of modem industrial wind turbines are not fully able to 
navigate around them or avoid them during flight. Indeed, the number of bat fatalities counted 
only between April and September of this year at the Backbone Mountain facility had reached 
375. & E-mail from Dan Boone Wovember 8,2003). Furthermore, because many dead or 
injured bats are carried away by scavengers and many are simply not found in manual searches 
around the turbines, this number likely represents only a fraction of the true number of bats killed 
or injured by the turbines. See id. Although no one is yet certain why bats are unable to avoid 
the turbines at the Backbone facility, the unnatural height of the turbines may pose a serious 
collision obstacle and hazard for these avian species (the turbines are on average 345 feet tall, 
which is significantly shorter than the Meyersdale turbines will be, Letter from Samuel 
Enfield to David Densmore (September 23,2003), at 2 (Attachment 9)). This hazard as well as 
the fact that bats migrate and forage at night, and may turn off their sonar capabilities during 
migration, likely contribute to the unfortunate phenomenon. What is clear, at minimum, 
however, is that more research is required to determine where turbines should be sited to make it 
less likely that migrating and foraging bats will collide with them. At the very least, a 
comprehensive pre-construction study of facilities with characteristics similar to the Backbone 
facility -- such as the Meyersdale facility -- must be undertaken to determine the migrating, 
roosting, and foraging patterns of bats in the project area. 

It is this combination of factors that has led both the Fish and Wildlife Service and Dr. 
Gannon to conclude that the Meyersdale facility poses a significant risk of death or injury to 
Indiana bats. ~ Letter from David Densmore to Michael Zilkha and The0 de Wolff (September 
5,2003) (noting that Indiana bats "could be affected by the proposed wind turbine project"); 
Letter from Dr. Michael Gannon (October 29, 2003) ("the chances of mortality to Indiana bats 
must be assumed to be high at this location"). The Service recommended a full two years of pre- 
construction monitoring for Indiana bats, "using radar, acoustical studies, and other appropriate 
sampling techniques," Letter from David Densmore at 8, a recommendation with which Dr. 
Gannon "fully concur[red]." Letter from Dr. Michael R. Gannon (October 29, 2003), at 1. 

No pre-construction studies for bat activity were conducted, however, even after the 
Service informed the developer of the risks to Indiana bats. The only bat-related study that the 
developer undertook was to hire Dr. Gannon to survey the project area for caves or mines 
suitable for Indiana bat roosting. a Dr. Paul Kerlinger's Comments on Letter from David 



\. 

Densmore (September 22,2003), at 6. However, Dr. Gannon's two-day study was not intended 
to determine the presence or absence of foraging or migrating Indiana bats in the area. A 
credible study to establish the likely absence of Indiana bats would require surveying the area at 
various times throughout the night, over the course of many nights. Moreover, the Service's 
Indiana Bat Recovery Plan protocol for documenting the presence of foraging and roosting 
summer populations of Indiana bats requires that surveys be conducted between May 15 and 
August 15. b Recovery Plan, App. 11, p. 52. Dr. Gannon's survey for caves and mines was 
conducted from May 3-4. In short, Dr. Gannon's study, while suitable for determining what it 
was narrowly intended to determine, did not provide any conclusive data as to the absence of 
foraging or migrating Indiana bats in the vicinity of the Meyersdale facility. Such information 
remains entirely uncollected while the wind power project proceeds to completion and likely 
operation by the end of 2003, despite the fact that the best data available demonstrate that 
Indiana bats present, and hence will be taken, at the project site. 

In sum, the available evidence demonstrates that the construction and operation of the 
Meyersdale facility is likely to cause unlawful "takes" of endangered Indiana bats, both by 
directly killing and injuring them through collisions with the turbines, and by disturbing and 
interfering with their migration, foraging, and breeding behaviors to the extent that they will be 
''harmed'' and "harassed" as these terms are defined under the ESA. & 50 C.F.R. 4 17.3. 

Conclusion 

Under these circumstances, the only way for Meyersdale Wind to ensure that the facility 
will not unlawfully take Indiana bats, and therefore avoid an enforcement action from the FWS, 
or a citizen suit brought by Friends of the Appalachian Highlands and other parties, is to apply 
for an incidental take permit fiom the FWS pursuant to Section 10 of the ESA. See, e.g., Forest 
Conservation Council v. Rosboro Lumber Co., 50 F.3d 781, 783 (9s' Cir. 1995) (noting that the 
plaintiff brought suit under the citizen suit provision of the ESA "because Rosboro failed to 
apply for an incidental take permit"). This is the legally mandated process for addressing 
whether and how the "takes" of endangered species can be minimized and mitigated. 

Eric R. Glitzenstein 

cc: Jim Lindsay 
General Counsel Environmental Services 
Florida Power & Light, Inc. 
700 Universe Blvd. 
Juno Beach, FL 33408 



Michael Zilkha 
Zilkha Renewable Energy 
1001 McKinney, Suite 1740 
Houston. TX 77002 

The0 de Wolff 
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Richmond, VA 23233 

David Densmore, Field Supervisor 
U.S. Fish and Wildlife Service 
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3 15 South Allen Street, Suite 322 
State College, PA 16801-4850 

Dr. Richard 0. Bennett, Acting Regional Director 
U.S. Fish and Wildlife Service 
Northeast Regional Office 
300 Westgate Center Drive 
Hadley, MA 01035-9589 

Dr. Albert Manville 
Division of Migratory Bird Management 
U.S. Fish and Wildlife Service 
4401 Fairfax Drive, Mail Stop MBSP 4107 
Arlington, VA 2203 


