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I. INTRODUCTION. 

 On March 10, 2006 Hearing Officer Kurt Janson, Esq. ("Hearing Officer") issued an 89-
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page Proposal for Decision ("Decision") in the above entitled matter containing two hundred 

eighty five findings of fact and corresponding discussions and conclusions. The Decision was the 

culmination of a process that occurred over a two-year period and involved not only two separate 

site visits but fourteen lengthy hearing days. The parties participating in this process, including 

the applicant, EMDC, LLC ("EMDC"), the Department of Public Service ("DPS"), the Agency 

of Natural Resources ("ANR"), the Kingdom Commons Group ("KCG") and numerous citizen 

intervenors, generated thousands of pages of discovery, thousands of pages of hearing 

transcripts, hundreds of exhibits and the prefiled testimony of over fifty expert and lay witnesses. 

 All of the participating parties were given ample opportunity throughout the hearings to 

present and submit documentation and testimonial evidence and, as demonstrated by the sheer 

size of the record in this matter, the parties took full advantage of those opportunities. Following 

the hearings, each of the participating parties was further allowed to submit proposed findings of 

fact and legal arguments in the form of a brief, and each was allowed to file a reply brief in 

response to arguments raised by the other parties. 

 In his Decision, the Hearing Officer, based upon the record in this matter and applicable 

law, found and concluded inter alia that: (1) the proposed project will unduly interfere with the 

orderly development of the region (30 V.S.A. §248 (b)(1)); (2) the proposed project will have 

and adverse affect on the scenic or natural beauty of the area and on aesthetics (30 V.S.A. 

§248(b)(5) - 10 V.S.A. §6086(a)(8)); (3) there is insufficient information in the record and, 

consequently, EMDC failed to meet its burden of proof, on the potential impact of the proposed 
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project on bats and birds (30 V.S.A. §248(b)(5) - 10 V.S.A. §6086(a)(8)(A); and (4) the 

proposed project will materially jeopardize or interfere with the function of the State's significant 

public investment in the former Champion lands and with the public's use and enjoyment of 

those lands (30 V.S.A. §248 (b)(5) - 10 V.S.A. §6086(9)(K)). Based on the above, and prior 

Board precedent, the Hearing Officer concluded that the project would not promote the general 

good of the State and has recommended that a Certificate of Public Good ("CPG") not be issued 

for this project. 

 The Kingdom Commons Group concurs with and supports the Hearing Officer's Findings 

and Conclusions related to 30 V.S.A. §248(b)(1) and the portions of 30 V.S.A. §248(b)(5)-(10 

V.S.A. §§6086(a)(8), (8)(A) and (9)(k)) identified above. There is no question, as the Hearing 

Officer found, that the placement of four industrial turbines standing 329 feet tall on a sliver of 

land totally surrounded by state mandated and funded conserved lands will have a profound 

impact on the State's millions of dollars of investment in those lands and the State's professed 

goal of preserving those lands as a wilderness for Vermont's current and future citizens. There is 

no question that EMDC's proposed construction of four industrial turbines on the East Mountain 

summit is contrary to and the antithesis of the goals, policies and land uses recommended in the 

Regional Plan for rural high altitude sites and is contrary to the permitted land uses identified in 

the Champion lands easements for the surrounding lands. There is no question that, for the 

hundreds of hikers, hunters, campers and snowmobilers who use the roads and trails around East 

Mountain, and particularly the popular Madison Brook Bowl trail, that four massive industrial 
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turbines looming over the trails viewsheds would be out of context and create and undue adverse 

aesthetic impact. There is no question that EMDC failed and, in fact, refused to perform the 

critical bird and bat impact studies determined to be necessary by both the Vermont Department 

of Fish and Wildlife and the United States Fish and Wildlife Service. Finally, there is no question 

that the development of four industrial turbines on a sliver of land surrounded by lands which 

have been protected through a massive public conservation investment will not only jeopardize 

that investment's goals and purposes, but materially interfere with the public's use and enjoyment 

of the conserved lands. The substantial evidence in the record and applicable law unequivocally 

support the Hearing Officer's Decision. 

 Nevertheless, KCG believes that there are additional bases in the record for a denial of 

the CPG in this matter.1 These additional bases include: (1) EMDC's failure and refusal to 

provide even basic information, or information recommended by its own consultants, necessary 

for the Board to evaluate its project's impacts; (2) EMDC’s failure to demonstrate that it 

complies with the requirements of 30 V.S.A. §§248(b)(2) and (b)(4); (3) the proposed project's 

non-compliance with the Regional Plan's clear prohibitory aesthetic language resulting in a 

potential violation of the clear written community standards regarding aesthetics set forth in the 

Plan; and (4) the uncontroverted 

 

 1  A supplemental rational for the Board to recognize these additional bases for denial of 

the CPG would be to avoid unnecessary or confusing precedent.   
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testimony of Dr. Kilpatrick that any construction activity related to the talus slopes will result in 

the ultimate extirpation of the rare yellow nose vole at the summit of East Mountain. 

 
II. KCG'S RECOMMENDATIONS AND PROPOSAL FOR ADDITIONAL FINDINGS 
OF FACT, DISCUSSION AND CONCLUSIONS UNDER 30 V.S.A. §248 (b)(5) . 
 
 A.  PROPOSED ADDITIONAL FINDINGS AND DISCUSSION 
 (BURDEN OF PROOF):  
 
 KCG PROPOSES THAT THE HEARING OFFICER'S  
 DECISION BE AMENDED BY THE ADDITION 
 THERETO OF NEW SECTION I(C): 
 
C. Burden of Proof - EMDC's Failure to Provide Relevant Information And the Use of Post -
CPG Filings.
 
  1) EMDC has failed to prepare or submit a boundary survey for its 

"approximate" 17 acre parcel on the summit of East Mountain. Without this information, it is 

impossible for the Board to determine, or parties to evaluate, where the project's impacts may 

occur on the neighboring conservation lands, including potential impacts on the protected old 

growth forest. 

  2) EMDC has failed to even identify the final location of the wind turbines 

rendering it impossible for the parties and the Board to fully identify, fully determine, or fully 

and accurately evaluate all of the project's impacts, and particularly its impacts on the protected 

old growth forest or impacts on wildlife. 
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  3) EMDC has failed to identify, with any reasonable precision, what areas on 

the summit will be disturbed by its proposed construction activities, rendering it impossible for 

the Board to determine, or parties to evaluate, all necessary impacts with regard to soil erosion 

and impacts on wildlife habitat. 

  4) EMDC has failed to identify what equipment will be used either at the 

summit or along the access roadways as part of its construction activities. Absent this 

information, it is impossible for the Board to fully determine, or parties to fully evaluate, all 

impacts this equipment may have or what disturbances may occur as a result of the use of this 

equipment. 

  5) Although recommended by its own engineer, EMDC has done no soils 

analysis on the summit of East Mountain, nor performed any soil borings or rock borings to 

determine the suitability of the summit for its proposed development. Absent this information, it 

is impossible for the Board to fully determine, or parties to fully evaluate, the suitability of the 

site for the proposed development, or the impacts that development may have on the fragile soils 

on and surrounding the summit. 

  6) Although recommended by its own engineer, EMDC has done no studies 

or analysis with regard to the sub-base of Radar Road, rendering it impossible for the Board to 

fully determine, or parties to fully evaluate, whether or not Radar Road is capable of handling the 

large transport vehicles proposed by EMDC to move the turbines and related equipment to the 

summit or the extent of roadwork on or adjacent to the road that may be required. 
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  7) Although recommended by its own engineer, EMDC has done no analysis 

of Radar Road with regard to the turning radii necessary for the large transport vehicles and 

cranes, rendering it impossible for the Board to fully determine, and parties to fully evaluate, the 

necessary amount of road work and related impacts associated with said road work. EMDC has 

done no studies or analysis to determine the amount of ledge along Radar Road which will need 

to be blasted and removed to accommodate the movement of the transport vehicles and blades to 

the summit of East Mountain. As a result, it is impossible for the parties to fully evaluate, or the 

Board to fully determine, the impacts of said ledge removal on adjacent ecosystems or wildlife. 

  8) EMDC has not submitted engineering surveys or plans, nor have any plans 

been commissioned with regard to the extent, dimensions or construction of the blade lay-down 

areas and vehicle turn-around areas at the summit. EMDC has further prepared no geotechnical 

surveys, as recommended by its engineers, rendering it impossible for the Board to fully 

determine, or parties to fully evaluate, the amount of disturbance at the summit and the impact 

that disturbance may have with regard to the conservation lands, impacts related to soil erosion, 

and stormwater control and necessary wildlife habitat. 

  9) EMDC has not identified the make and model of generators it proposes to 

use at the summit, nor has it identified the location of those generators. Absent such information, 

it is impossible for the Board to fully determine, and the parties to fully evaluate, what impacts 

the generators may have on necessary wildlife habitat, how the generators will be fueled, and 

how that fuel will be stored and contained so as to protecte\ this fragile high altitude 
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environment. 

  10) Although recommended by its engineer, EMDC has done no borings at 

any  substations, auxiliary buildings, or on any sections of the road to determine the depth of 

ledge or groundwater elevations, rendering it impossible for the Board to fully determine, or the 

parties to fully evaluate, the impacts of this proposed development on groundwater and from 

blasting, if required.  

  11) EMDC has not identified the exact location of the transformers proposed 

to be located at the summit, or the location or even the type of oil containment system for said 

transformers; nor has it developed a spill protocol should petroleum product be released on the 

summit's fragile environment. Absent this information, it is impossible for the Board to 

determine, or the parties to evaluate, the environmental impacts associated with the transformers, 

or the potential release of petroleum product on the summit. 

  12) EMDC has neither prepared nor submitted an application to the Agency of 

Natural Resources for necessary NPDES stormwater construction permits, nor has it developed 

or submitted for the Board's or ANR's review a soil erosion control plan demonstrating 

conformance with applicable regulations. Absent this information, coupled with the fact that the 

location of the turbines, generators, transformers, and lay-down areas have not been identified, 

renders it impossible for the Board to fully determine, or the parties to fully evaluate, the 

environmental impacts of soil erosion and stormwater, particularly as they relate to potential 

impacts on the protected old growth forest and the sensitive habitats of rare species located on 
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the summit. 

  13) EMDC has failed to perform any hazardous materials site analysis, nor has 

it prepared a hazardous materials management plan for the summit. This is true even though the 

site has been the subject of prior remediation activities, and EMDC is recently in receipt of a 

Notice of Violation from the Department of Health with regard to asbestos and EMDC's failure  

to comply with Department of Health regulations regarding the investigation and remediation of 

asbestos at the site. 

  14) Although requested to do so by the US Fish and Wildlife Service, EMDC 

has failed to do any studies regarding potential fragmentation which would likely result as a 

consequence of its proposal to clear up to twenty-eight acres along Radar Road. Without this 

information it is impossible for the Board to fully determine whether said clearing will result in 

direct loss of habitat, or an increase in edge habitat; and further, whether said fragmentation will 

result in an interruption of travel corridors, displacement or other behavioral effects on local 

wildlife species.  

  15) EMDC has not conducted an analysis of the need for the power to be 

produced  by the project nor an analysis of how the proposed power to be produced will be more 

economical than energy conservation or demand-side management. 

  16) EMDC has not identified, much less analyzed, the effectiveness of  

equipment which it will use to prevent ice from being thrown to the conservation lands, which 

intrusion has been forbidden by the owners of the conservation easement. 
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  17) EMDC has not conducted an analysis of the amount of energy it will be  

able to generate if it operates the project in a manner such that no ice will be thrown onto 

adjacent lands.  

 

 

 

 DISCUSSION: 
 (To be added following the above additional findings.) 
 
 In In Re: Joint Petition of Vermont Electric Power Company, Inc. ("VELCO"), Docket 

No. 6792 (March 22, 2005), the Board recently had an opportunity to review a post CPG filing in 

the above stated docket. The filing by VELCO was intended to satisfy a CPG condition that 

required VELCO to submit to the Board, for its review and approval, detailed construction plans 

showing all facilities to be constructed, the location of poles, and the amount of clearing. The 

subsequent filings by VELCO were, in significant respects, different than what was originally 

represented to the Board at the time of issuance of the original CPG. In rendering its decision 

accepting the plans, the Board stated, inter alia, at pages 8 and 9 of its decision as follows:  

... we are troubled that VELCO's initial filing did not accurately 
characterize the project that actually needed to be built. This 
practice is troubling to us for several reasons. First, what was filed 
during the post-certification process was materially different... 
from what was approved by the CPG... Second, our positive 
finding under the aesthetics criterion was significantly informed by 
Mr. Boyle's testimony that the mature vegetation, at a height of 60-
760 feet, would provide substantial screening for the project... 
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Third, potential parties based their decision to intervene upon the 
original filing, and therefore, are not able to comment on the 
compliance filings if they choose not to intervene based upon 
preliminary information.  

 
 Prior cases in which the Board authorized conditions subsequent, notably the VELCO 

case, to which the most recent decision is addressed, and Twenty-four Utilities, 159 Vt 339 

(1992), involved instances where at a subsequent hearing issues would be resolved, the 

resolution of which would not impact on the initial decision.  For example, in Twenty-four 

Utilities, the Court noted that: 

The Board determined that the energy supplied in the HQ contract 
was needed in the state;  the only open question was the allocation 
among the participating utilities.   There was no reason to delay the 
contract with HQ while the allocation was being determined.   The 
Board's power to order reallocation or resale meant that there could 
be no prejudice to any ratepayer or to the intervenors. 

 
Id. 159 Vt. at 359.  

 In the instant matter, EMDC, through its lack of filings, studies, analysis, and information 

related to critical Section 248 criteria, has requested that this evidence, if allowed, be submitted 

through post-certification filings. The Hearing Officer in his Decision has stated that had he 

decided to recommended issuing a CPG, he would have allowed this procedure. KCG believes 

this is neither fair or appropriate. For example, what is now before the Board and in the record 

will "not accurately characterize the project that actually needed to be built."  See VELCO, 

Docket No. 6792, p.8. Since EMDC has submitted, by its own admission, no information on 

various criteria, the information which EMDC is requesting to file post-certification will, of 
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necessity, be materially different from what it has submitted to date to the Board, and could 

potentially change numerous Board findings with regard to many of the criteria. As a result, to 

allow EMDC to submit what is, at best, a placemaker application, deprives, as the Board found 

above, potential parties information upon which to base their decision to intervene, and 

intervening parties their right to a full and fair hearing at a meaningful time. 

 In issuing the original CPG to VELCO, the Board addressed with specificity when post-

certification submissions would be allowed. Joint Petition of Vermont Electric Power Company, 

Inc., Docket No. 6792 (July 17, 2003). In addressing the question of post-certification review 

under Section 248, the Board, at pages 35 through 38 held, inter alia, as follows: 

... Section 248 prohibits site preparation or construction of an 
electrical transmission line until the Board has issued a Certificate 
of Public Good authorizing such construction or site preparation. 
Before the Board can issue a Certificate, the Board must find that 
the project promotes the public good and meets each of the criteria 
enumerated in Section 248(b). ... (Emphasis supplied.) 

 
*** 

 
Importantly, however, two other considerations point to the need to 
minimize the extent of post-certification review. First, the Board 
has a duty under Vermont law to make affirmative findings, based 
upon the evidentiary record, on each of the statutory criteria.   For 
many of these criteria, detailed project engineering may not 
significantly affect the Board's ability to make such findings. Other 
criteria, and, in particular, the environmental standards in Section 
248 (b)(5) and (8), have site specific aspects to them, In these cases 
it is often difficult, if not impossible to find that the project will not 
have undue adverse affects until the precise location of the facility 
is known so that the affects can be meaningfully evaluated... As the 
Board has previously found, relatively minor adjustments to the 
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location of a facility can greatly alter its aesthetic impact. In 
addition, compliance filings are not typically part of the 
evidentiary record in Board cases; unless admitted into the 
evidentiary record, and they could not form the basis for the 
Board's findings under 3 V.S.A. Section 809(b). (Emphasis 
supplied.) 

 
*** 

... we conclude that we can condition Certificates upon post-
issuance review of certain actions subject to several limitations. 
First, all risk of changes from the project originally reviewed by 
the Board must be upon the applicant. Such risks should not be 
upon the public, or other, parties. 

 
 

 Second, to the extent the applicant relies upon permits 
issued by other agencies or outside studies to form the evidentiary 
basis of its petition (in effect, relying upon them as a rebuttable 
presumption), the Board cannot issue a Certificate until those 
documents are submitted and other parties have had an opportunity 
to rebut them. In some cases, this may require further evidentiary 
hearings, which could have the effect of delaying a project. An 
applicant that chooses to rely upon such permits (rather than 
present direct evidence) must bear this risk. 
 Third, we must distinguish among the circumstances 
requiring further filings. Two principal categories exist: (1) where 
the applicant's design is not sufficiently complete to allow the 
Board to make affirmative findings on each of the statutory 
criteria; and (2) where the nature of the subsequent filings are very 
limited and do not significantly affect our ability to make findings 
on the required statutory criteria. (Emphasis supplied). 

*** 
 

In sum, the situations in which the Board relies on post-
certification review should be limited; post-certification review 
must not be a substitute for submission of adequate evidence in a 
petitioner's direct case demonstrating consistency of the project 
with Section 248. (Emphasis added.) 
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 As the record in this matter demonstrates, the allowance of post-certification filings in 

this case would encompass not only necessary ANR environmental permits related to stormwater 

discharge and soil erosion, but filings as basic and fundamental as an accurate survey of the 17 

acre development site and information with regard to the final proposed location of the turbines 

and the extent of clearing and disturbance which will occur on the summit of East Mountain. The 

information which EMDC has failed to produce results in an application which is not sufficiently 

complete to make affirmative findings on many of the statutory criteria and, therefore, EMDC 

has failed the test set forth by the Board above, in that EMDC has failed in its direct case, to 

demonstrate consistency of the project with Section 248. While the Board can speculate as to the 

final locations of the wind turbines and the impacts on wildlife habitat at the summit and along 

Radar Road from the construction and clearing activities proposed by EMDC, the Board should 

not be placed in a position where its decision in this case or any case is reduced to guess work 

and speculative analysis. As the Board stated in the VELCO, supra, decision (July 17, 2003), 

while it may be appropriate to allow post-certification submissions where the subsequent filings 

are "very limited," or not related to Section 248(b)(5) criteria, that is clearly not the case in this 

application. EMDC has had years to prepare its application for submittal, and consciously chose 

to disregard the need to submit basic information so that the Board and other parties could 

evaluate its proposal at a meaningful time and in a meaningful way. Similarly, EMDC has failed 

to perform the necessary bird and bat studies requested by both the Agency of Natural Resources 

and the United States Fish and Wildlife Service. As found by the Board in the VELCO, supra, 
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decision "...the situations in which the Board relies on post-certification review should be 

limited; post-certification review must not be a substitute for submission of adequate evidence in 

a petitioner's direct case demonstrating consistency of the project with Section 248." Given the 

record in this case, if the VELCO decision cited above is to have any meaning in this case or in 

the cases to follow, the Board must deny EMDC a CPG. 

 There is no question in this proceeding that EMDC bears the burden of proof with regard 

to each of the criteria for a CPG under 30 V.S.A. Section 248. See In Re: Petition of Tom 

Halnon, 174 Vt 514; 811A. 2d 161, (August 20, 2002); Petition of Vermont Gas Systems, Inc., 

Docket No. 5314 at p.17 (August 2, 1989); Petition of Champlain Pipeline Company, Docket 

No. 5300 at p. 32-33 (August 21, 1989); Petition of David and Jan Blittersdorf, CPG NM-11 at p. 

3 (May 26, 2000). ("The Board has consistently held in cases under Section 248 that the burden 

of proof is on the applicant.")  

 The burden of proof includes not only the burden of production, but the burden of 

persuasion. Stated otherwise, the party with the burden of proof "bears the risk of non-

persuasion." In Re: Quechee Lakes Corp., 154 Vt 543, 553 (1990.) Consequently, EMDC must 

produce sufficient evidence or sufficient evidence must be found in the record to satisfy each of 

the statutory criteria under Section 248 for the issuance of a CPG. That evidence must 

demonstrate a prima facie case of compliance with the criteria and absent a record establishing a 

prima facie case, EMDC would not carry its burden of persuasion, and would not be entitled to 

the issuance of a CPG. In the present matter, the record unequivocally demonstrates, and the 
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Hearing Officer determined that, although given every opportunity to do so, EMDC has failed to 

meet its burden of production with regard to numerous Section 248 criteria, and has failed to 

provide sufficient evidence which a reasonable trier of fact could conclude was persuasive. 

 B.  PROPOSED AMENDMENT TO "DISCUSSION" SECTION  
 REGARDING AESTHETICS ON PAGE 52 OF THE DECISION:  
 
 KCG PROPOSES THAT THE THIRD FULL PARAGRAPH  
 ON PAGE 52 OF THE DECISION BE REPLACED  
 WITH THE FOLLOWING: 
 
 The Regional Plan for the Northeast Kingdom in its land use section contains specific 

unambiguous language which is clearly intended to preserve the scenic, natural beauty of the 

area. Specifically, the Regional Plan identifies the location where the EMDC project is to be 

located as the "rural agricultural/forest" district. The plan states that "these areas should receive 

very little commercial or industrial development, unless it occurs in an established industrial park 

or in an area specifically designated in the local zoning bylaw." Exh. KCG-WJ-20 p.34. There is 

no dispute that the summit of East Mountain is neither an established industrial park nor in an 

area specifically designated for commercial or industrial development by virtue of a local zoning 

bylaw. 

 In the Land Use section of the Regional Plan, in the subsection titled "Development 

Considerations," the plan describes a number of development considerations directly related to 

preserving the aesthetics and scenic and natural beauty of the area. These considerations include 

the following: 
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The proposed project, by its nature, scale, appearance, or 
operation, should not significantly alter or adversely change the 
character of the potentially affected area as it exists or as the area 
is projected to exist in the municipal land use plan and the zoning 
bylaw in effect.  

 
The visual impacts of the proposed building size, height, siting, 
and exterior will be designed to be in keeping with the existing 
uses within the area. (Emphasis supplied). KCG-WJ-20 p.35. 

 
In accordance with state policy, areas with elevations over 2500 
feet should receive little or no development, and logging practices 
should receive careful review to ensure adequate protection for 
sensitive areas. KCG-WJ-20 p.39.    

 
 The aesthetics mandate contained in the Regional Plan creates clear standards which a 

reasonable person would interpret to limit commercial or industrial development in the rural 

agricultural/forest district; to allow little or no development at elevations above 2500 feet; to 

only allow development which does not significantly alter or adversely change the character of 

the area in which the development will be located; and, most importantly, the visual impacts of 

any proposed development in terms of size, height, siting, and exterior are mandated ("will be 

designed") to be designed to be in keeping with existing uses in the area. The EMDC proposed 

turbine project violates each of these provisions in the Regional Plan, and these provisions are 

clearly intended to preserve the aesthetics and scenic and natural beauty of the area. The EMDC 

proposal would place a massive commercial-industrial development at an elevation significantly 

above 2500 feet. The  

scale, appearance and operation of this commercial-industrial development will alter and 
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adversely change the character of the natural area in which it is proposed to be located, and the 

size of the turbines are not designed to be in keeping with existing uses within the area. 

 The Environmental Board has found language in other regional and municipal plans, 

which is similar to that contained in the Regional Plan for the Northeast Kingdom, to constitute a 

clear, written standard with regard to aesthetics. For example, in the recent decision entitled In 

Re: Times and Seasons, LLC and Hubert K. Benoit L.U.P. Application No. 3W0839-2-EB, 

Findings of Fact, Conclusions of Law and Order (8/15/05), the Board stated as follows with 

regard to language in the Two Rivers Ottauquechee Regional Plan ("TRORP"): "Certain types of 

areas are specifically mentioned as worthy of aesthetic protection: scenic vistas as viewed from a 

public highway," (TRORP p.32) and "areas of high scenic quality which are noted examples of 

the dominant characteristics of the area." (TRORP p.104.) In these areas the regional plan 

suggests that "siting of proposed buildings or structures should be planned as to minimize any 

blocking or interruption of (such) scenic vistas," TRORP p.32, and "buildings should be planned 

so that building form, massing, and other features are compatible with dominant patterns of the 

areas or site and in ways that reduce the appearance scale of the project on the site," TRORP 

p.106; the Board found this language from TRORP to constitute an aesthetic standard.  Times 

and Seasons, LLC, supra p.47. In the Times and Seasons, LLC supra decision, the 

Environmental Board further held that the following language constituted a clear written 

community standard with regard to aesthetics:  
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Where a land development subdivision is proposed in the 

foreground of a highly scenic location with distant views, design 

plans should work toward the goal of retaining or enhancing the 

view. New buildings or structures should be as unobtrusive as 

reasonable. To accomplish this, structures or buildings are 

encouraged to be designed so as to be compatible with the 

traditional pattern, scale, size, form, etc., and not unnecessarily 

block distant views from highways noted as especially scenic... 

Design of structures which is not excessive and do not unduly 

compete with the existing natural or cultural focal point is 

encouraged. Times and Seasons, LLC p.48. 

 In The Milkwood Group, supra, decision, the Environmental Board found that the 

development of a radio tower within the town's conservation district violated the following clear 

written community aesthetics standard in the zoning ordinance: 

The development of [conservation district lands] should be 
discouraged due to unfavorable slopes, shallow or otherwise 
fragile soil conditions, and unique scenic value. These areas play a 
positive role in the ecology of the town and are important sources 
for the town's water systems... Likewise, the town should provide 
for adequate safeguards to protect higher elevations and 
streambanks from deterioration or destruction through 
development. The Milkwood Group, supra, p.16.  

 
 The aesthetic language contained in the town and regional plans identified above, as well 
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as those contained in The Southwestern Vermont Health Care Corporation, supra, and In Re: 

Gary Savoie, supra decisions, are, if anything, less prohibitory than the language contained in the 

Regional Plan for the Northeast Kingdom. The Regional Plan for the Northeast Kingdom, when 

read as a whole, contains aesthetics standards with regard to what can be developed in the rural-

agricultural/forest district, the extent of such development, and, if development occurs, the Plan 

proscribes that the visual impacts of any such development, in terms of size, height, and siting, 

be designed to be in keeping with the existing uses in the area. EMDC's proposed wind turbines 

are incompatible with, and if developed, would be a clear violation of these aesthetic standards. 

 C.  PROPOSED ADDITIONAL FINDINGS 
  AND DISCUSSION (Yellow-nosed Vole):  
 
 KCG PROPOSES THAT FINDING NUMBER 209 BE REPLACED 
 WITH NEW FINDING NUMBER 209 AND THAT 
 THE FIRST FULL PARAGRAPH ON PAGE 64 
 OF THE DECISION BE REPLACED WITH  
 THE DISCUSSION SET FORTH BELOW: 
 
  209. The yellow-nosed vole or rock vole requires the presence of mesic moss-

covered talus slopes to survive, and these types of slopes are considered necessary habitat for the 

survival of the yellow-nosed vole. As stated earlier, the habitat near the summit of East Mountain 

represents only the ninth patch of such habitat in Vermont known to support this species. 

Kilpatrick PF pp.29-30. These talus slopes, and particularly the site where Dr. Kilpatrick 

discovered the yellow-nosed vole at the summit of East Mountain, are within 20-25 feet of the 

summit roadway where construction activities will occur and heavy equipment will be utilized. 
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The talus slope itself is not more than 15 feet from the roadway and in some locations abuts the 

roadway. April 8, 2005, TR p.63, lns 7-16. It was Dr. Kilpatrick's undisputed opinion that the 

construction activities associated with the proposed turbines will cause the destruction of the 

yellow-nosed vole habitat and that the yellow-nosed vole will likely be extirpated from this site. 

Kilpatrick, PF p.36; April 8, 2005, TR p.63, lns 17-25 and p.64, lns 1-9. 

 Dr. Kilpatrick's opinion is based upon the fact that yellow-nosed voles require mossy 

talus slopes which have a very high moisture content such as the slopes on East Mountain. Any 

clearing near the talus slopes will cause the slopes to become drier and may also change the 

hydrology of the site so that some or all of this moisture is lost. At the present time, Dr. 

Kilpatrick believes that this yellow-nosed vole habitat is somewhat tenuous. April 8, 2005, TR 

p.63, lns 17-25 and p.64, lns 1-9. In addition, the summit of East Mountain also contains 

populations of meadow voles and red-backed voles. The red-backed vole and the yellow-nosed 

vole do not compete for habitat and can co-exist in the talus slopes. However, the meadow vole 

are known to out-compete yellow-nosed voles for resources, and as clearing occurs on the 

summit, the meadow vole populations will increase to the point that they will likely replace the 

yellow-nosed voles in the talus habitat. Kilpatrick PF p.36; April 8, 2005, TR p.64, lns 16-25, 

p.65, lns 3-13, p.66, lns 5-25, and p.67, lns 1-20. 

 

 DISCUSSION: 
 (To be added following the above additional finding) 
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 The yellow nosed vole is a rare species that has only been discovered in 8 other locations 

in the state of Vermont over the last 100 years. The yellow-nosed vole, or rock vole, habitat 

consists of mesic moss-covered talus slopes such as those that exist near the summit of East 

Mountain. It is a specific requirement for the continuation of this yellow-nosed vole habitat that 

the talus slopes maintain a very high moisture content such as that found on the slopes of East 

Mountain. Dr. Kilpatrick, from the University of Vermont Department of Biology, testified that 

any clearing near the talus slopes will cause the slopes to become drier, and any change in the 

hydrology of the slopes could cause the yellow-nosed vole to become extirpated at this site. Dr. 

Kilpatrick's opinion that the clearing activities proposed for the site by EMDC as described in 

Mr. Rubin's prefiled testimony, as well as the road work necessary at the summit of East 

Mountain are precisely the type of activities which will impact on the hydrology of the talus 

slopes given the fact that the talus slope is adjacent to and in some locations underlies the 

roadway. Dr. Kilpatrick discovered the species of yellow-nosed vole at a distance of only 25 feet 

from the roadway. Dr. Kilpatrick further testified that the clearing proposed for the summit to 

accommodate the roadways, turbine pads, transformer pads, lay-down areas, and associated 

construction will allow the populations of meadow vole to expand, and the meadow voles will 

out-compete the yellow-nosed voles for resources to the point where they will likely replace the 

yellow-nosed voles in the talus habitat. Based upon the above, there can be little question but that 

talus slopes on the summit of East Mountain are necessary wildlife habitat for the yellow-nosed 

vole, and that such habitat will be destroyed or significantly imperiled should the EMDC turbine 
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project proceed as proposed.     

  Generally, the potential loss of an individual animal would not support a finding that a 

project would have an undue adverse impact under Section 248(b)(5) unless the individual 

animal belongs to a listed species (or other species of particular concern). If, on the other hand, a 

project presents a threat to a population of a species, this would likely result in a determination 

that the project would have an undue adverse impact on that species. In the instant matter, it was 

the uncontroverted, unchallenged testimony of one of Vermont's leading biologists that the 

EMDC project would result in the loss, at this location, of an extraordinarily rare population of a 

species.  

 Based on the above, the project is contrary to and violative of 30 V.S.A. §248(b)(5) and 

10 V.S.A. §6086(a)(8)(A). 

 

III. KCG'S RECOMMENDATIONS AND PROPOSAL FOR MODIFICATION OF OR 
ADDITIONAL FINDINGS OF FACT, DISCUSSION AND CONCLUSIONS UNDER 30 
V.S.A. §§248(b)(2) AND (4). 
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 As discussed in detail in other portions of this document, EMDC bears the burden to 

prove that it meets each of the criteria specified in 30 V.S.A. §248(b).  The record in this case is 

unable to sustain a positive finding under either 248(b)(2) or (4) because EMDC has not met its 

burden of proof.  In fact, EMDC has offered virtually no evidence of compliance with 248(b)(2) 

and has presented only half the story, if that, with regard to 248(b)(4).  For that reason we 

request the Board modify the Decision in the following respects: 

 A.  PROPOSED MODIFIED OR ADDITIONAL 
 FINDINGS UNDER 30 V.S.A. §248(b)(2)2

 
  KCG PROPOSES REPLACING FINDINGS 64, 65, 66, 68 AND 70 
 WITH NEW FINDINGS 64, 65, 68, 69 AND 70: 
 
  64. EMDC has failed to prove that the proposed Project is required to meet the 

need for present and future demand for service which could not otherwise be provided in a more 

cost-effective manner through energy conservation programs and measures and energy-

efficiency and load-management measures, including, but not limited to, those developed 

pursuant to the provisions of sections 209(d), 218c, and 218(b) of Title 30. This finding is 

supported by Findings 65- 70 below. 

  65. There was no credible evidence that the proposed project is required to 

meet any need for power in New England.  Mr. Lamont concluded that the only need that would 

                                                 

 2  The full analysis of this issue can be found at KCG’s Proposed Findings of Fact and 

Conclusions of Law (10/27/05) at pp. 37-41 and KCG’s Reply (11/17/05) at pp. 21-25. 
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be met by the proposed project was the need of some utilities in New England to comply with 

renewable energy requirements in their states or a need to have less expensive electricity but his 

testimony did not include any analysis or facts to support his conclusion.  Tr. 4/6/05 at 102-104 

(Lamont).  However, there was unrebutted evidence that this need for renewable energy was 

already planned to be met by 32 approved projects in Massachusetts (Exhibit KCG-TAH-Surreb 

2) and an additional 13 projects that have been given Advisory Rulings by Massachusetts that 

they would meet renewable energy requirements (Exhibit KCG-TAH-Surreb 2).  Tr. 4/6/05 at 

193 (Hewson)(“If the projects that are listed are approved, and they all get built, we would end 

up with perhaps a surplus of capacity -- energy that's able to meet the Massachusetts Renewable 

Portfolio Standard”.)  In addition, there was unrebutted testimony that the full economic cost of 

the proposed project’s electricity would be higher than existing power supplies and much higher 

than alternatives to the proposal including demand side management.  Exhibits KCG-Cross- DL-

1at pp. 8, 10 and 12; KCG-Cross- DL-4 at pp.2 and 6; Hewson PF pp.20-21. 

  66. The proposed project will not likely alleviate energy demand at high peak 

times since those peaks traditionally occur during the day and early evening, generally from 9 

a.m. to 10 p.m. ( Exhibit KCG-Cross-CH-2 p.5) and the principal energy production from the 

proposed project will be in the evening and night time (Exhibit KCG-Cross-BB-1).  It will also 

not alleviate the need for base load capacity because, due to its inherently intermittent and 

unpredictable operation, it cannot reliably meet any load demand.  Hewson PF p.19. 

  68. Viewed solely within Vermont, the project will slightly decrease the 
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market price for power.  Lamont pf. at 3.  However, when the added cost of $30/MWh that will 

be required to be paid by ratepayers in other New England states to purchase renewable energy 

credits (RECs) from the owner of this plant (Rubin PF at 28) and the cost of $18/MWh in 

additional taxes required to be paid by taxpayers to cover the wind subsidy (Hewson PF at 20) 

are considered, the total cost to New England ratepayers and taxpayers will be substantially 

above the market price for power which is approxiamately $40/MWh (Rubin PF at 28).   This 

will be a detriment to all electricity customers in the region, with the detriment being greater for 

customers located outside of Vermont.   69. Although the intent of 248(b)(2) is to 

allow the Board to compare the expected cost of a proposed project to alternatives, EMDC has 

refused to provide the data necessary to determine the expected cost of its proposed project.  

Presumably, that cost will be substantially higher than would be justified by the actual price of 

the electricity that will be sold by the proposed project.  It is apparent that the additional income 

necessary to make the proposed project economically viable comes from the sale of RECs and 

the tax credits which, if added to the expected price per MWh for the power would result in a 

cost close to $100 per MWh.  

  70. Although EMDC may not be able to directly implement demand side 

management, approval of the proposed project would displace the incentive for demand side 

management to the extent of the power produced since the contract with LED requires that LED 

purchase the entire output of the plant.  The Board cannot fulfill its obligations under 248(b)(2) if 

it ignores the potential efficiency of demand side management every time a merchant plant is 
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proposed and a “must take” contract is signed between the merchant and a Vermont utility, since 

an increasing number of power producers in Vermont are merchant plants.   

 

 DISCUSSION  

 (Replace the Discussion in the Decision beginning at the bottom of p. 23 
  through the top of p. 25 with the following discussion): 
 

 



Docket No. 6911 
Kingdom Commons Group's 

Comments on Proposal For Decision 
March 27, 2006 

Page 28 of 37 
 
 
 EMDC’s status as a merchant plant does not relieve it of the obligation to comply with 

the requirements of 248(b)(2).  Petition of East Georgia Cogeneration Limited Partnership, 158 

Vt. 525, 537 (1992)(“Analysis of need and economic benefit under §248(b)(2) and (4), as the 

Board recognized, requires the Board to weigh the cost of a proposed project against its likely 

benefits.”).  It is well-established that in order to demonstrate compliance with this criteria, it is 

necessary to undertake “sophisticated modeling of Vermont's future energy supply and demand”.  

In Re: Petition of Twenty-four Vermont Utilities, 159 Vt. 339, 348 (1992).  This was not done by 

either DPS or EMDC.  The Decision cites the Board’s Decision in Petition of Entergy Nuclear 

Vermont Yankee, LLC, Docket No. 6812 (March 15, 2004 Order) for the proposition that 

merchant plants are treated differently than other utilities.  In fact, that decision only found that 

because the economic cost of the proposed uprate would be borne by Entergy, these were not 

costs to Vermont taxpayers.  Id. at 35.  The additional costs of the proposed project, 

approximately $48/MWh in RECs and subsidies, will be borne by ratepayers and taxpayers.  

Vermont Yankee will make up for its extra cost of uprate the old fashioned way - it will earn it 

by selling electricity at market rates.  EMDC intends to cover its excess costs through imposing 

on ratepayers the cost of RECs and imposing on taxpayers the cost of subsidies. 

 

 Even if consideration of subsidies and tax benefits in determining the cost of the 

proposed project is complex, which is not the case here, such considerations are required by 30 

V.S.A. §248(b)(2).  If the burden is too great, the remedy is not to avoid implementation but 
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change the statute.  For now, the language of the statute is clear and requires the Board to find 

that the proposal is economically superior to energy conservation alternatives.  If alleged air 

pollution benefits and meeting REC requirements outside of Vermont are cognizable benefits, 

then causing ratepayers and taxpayers in other jurisdictions to pay inflated costs for energy must 

be cognizable detriments.  The costs of energy conservation measures implemented by electric 

utilities are eventually borne by the ratepayers, who pay much less for conservation than they do 

for capacity, particularly when the capacity is not needed to meet any energy requirements, 

cannot be relied upon to support either peaking or base load demands and does not obviate the 

need to build other capacity to reliably meet such demands.    

 The absence of a need for the capacity to be provided by the proposed project is evident 

in EMDC’s argument that one of the benefits of the proposed project is that existing power 

production facilities will operate less.  That claim is valid only if adequate capacity already 

exists.  Thus, in the traditional sense EMDC concedes there is no “need” for the proposed 

project.   

 In addition, the EMDC project will not likely alleviate energy demand at high peak times 

since those peaks traditional occur during the day and early evening, generally from 9 a.m. to 10 

p.m.  Exhibits KCG-Cross-CH-2 p.5 and KCG-Cross-BB-1.    

 

 Although there was testimony that the current “budget” for demand side management has 

been used and therefore that no further demand side management is available under the budget 
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(Tr. 4/6/06 at 167-68 (Lamont)), the Board is required to determine whether demand side 

management is available and a better and more cost efficient way to achieve a goal, not to 

determine, in this proceeding, whether the current “budget” for demand side management is 

adequate.  There is unrebutted evidence that there is substantial additional energy that could be 

saved by demand side management.  Exhibit KCG-Cross- DL-4 at pp.2 and 6.  Demand side 

management produces greater pollution control benefits because fossil fuel is not used to 

generate the energy saved and no pollution control credits are created that can be sold to other 

utilities to allow them to continue to fail to meet pollution control limits.  Thus, demand side 

management would meet the “need” for renewable energy in that it would more surely reduce 

pollution and prevent CO2 emissions than the tradeable credits that would be created by the 

proposed project.  The fact that other states have imposed renewable energy obligations on their 

utilities and excluded demand side management3 may have created a market for RECs but 

Vermont is not benefitted by meeting that “need” for RECs, a purely economic convenience to 

utilities in those states, where, as here, providing the RECs is a less efficient and effective way of 

 

 3  Vermont has passed legislation related to renewable energy but, at least for now, there 

are no requirements.  P.A. No. 61 (2005 Vt., Bien. Sess.).  The Decision relies, in part, on this 

new statute for some of its factual conclusions regarding Vermont policy, even though the statute 

was not part of the record in the case and even though the requirements of 3 V.S.A. §310 for 

taking judicial notice of extra-record material was not followed.  Decision at pp. 50-51. 
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achieving the real benefit, pollution reduction.    

 Unlike other applications for permits to build power generating facilities, the proposed 

Project does not have any energy supply benefits that are not better met by conventional plants.  

Its sole claimed benefit is pollution reduction and, when compared to energy efficiency, it is 

much less effective at achieving that laudable goal.   

 Although substantial evidence was offered with regard to the availability of biomass, 

EMDC did not contradict that evidence.  DPS reports that biomass represents Vermont’s most 

plentiful potential renewable energy resource.  Exhibit KCG-Cross- DL-3  p.3. Biomass 

produces no net CO2 emissions. Tr. 4/6/05 at 96; Tr. 4/8/05 at 173.   

 Thus, EMDC has not established a need for the proposed project or that if such need 

existed it could not be met in a more cost-effective manner by energy efficiency, energy 

conservation and/or load-management alternatives.   

 B.PROPOSED MODIFICATION AND ADDITIONAL  
 FINDINGS UNDER 30 V.S.A. §248(b)(4)4  
 
 KCG PPROPOSES REPLACING FINDINGS 83, 88, AND 90 
 WITH NEW FINDINGS 83, 88, 89, 91, 92, 93, AND 94: 
   

                                                 

 4  The full analysis of this issue can be found at KCG’s Proposed Findings of Fact and 

Conclusions of Law (10/27/05) at pp. 45-68 and KCG’s Reply (11/17/05) at pp. 21-25. 
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  83. EMDC has failed to prove that the proposed Project will result in an 

economic benefit to the state and its residents.  This finding is supported by Findings 84 to 94, 

below. 

  88. Viewed solely within Vermont, the project will slightly decrease the 

locational market price for power.  Lamont pf. at 3.  However, when the added cost of $30/MWh 

that will be required to be paid by ratepayers in other New England states to purchase renewable 

energy credits (RECs) from the owner of this plant (Rubin PF at 28) and the cost of $18/MWh in 

additional taxes required to be paid by taxpayers to cover the wind subsidy (Hewson PF at 20) 

are considered, the total cost to New England ratepayers and taxpayers will be substantially 

above the market price for power which is approxiamately $40/MWh (Rubin PF at 28).   This 

will be a detriment to all electricity customers in the region, with the detriment being greater for 

customers located outside of Vermont.    

  89. Although substantial evidence was presented to support the conclusion 

that, when viewed regionally, all the costs created by the project, including the cost to ratepayers 

of utilities buying the RECs and the cost to taxpayers of the subsidies paid to the EMDC, result 

in an increased cost for electricity to the consumer (Hewson PF p.21), EMDC offered no 

evidence to contradict this analysis. 

  91. New England power plants are in compliance with the requirements for 

emissions of NOX and SO2, the only power plant related pollutants that are regulated in New 

England.  Tr. 4/6/06 at 80-81 (Lamont).  Thus, operation of the proposed project will produce 
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pollution control credits which can be traded nationally.  Hewson PF at 15.  As a result, the 

pollution control credits generated by the proposed project can be used to allow non-complying 

power plants in other regions of the United States to continue non-compliance.  Tr. 4/8/05 at pp. 

141-142(High). The only way to actually reduce air pollution through the operation of the 

proposed project would be for EMDC or a subsequent owner of the pollution control credits to 

retire the credits.  Hewson PF at 14.  No testimony was offered by EMDC that it intended to 

retire the pollution control credits.    92. EMDC failed to provide any reliable 

quantification of the impact on either CO2 emissions or regulated pollutants of the operation of 

the proposed project.  Unrebutted testimony established that the proposed project would generate 

substantially less power than EMDC predicted including testimony regarding the impact of icing 

on operations and the experience of Searsburg and other wind turbine projects.  Hewson PF at 8-

12; Exhibit  KCG-TAH-1; Tr. 3/29/05 at 83-84 (Bailey).  In addition, even if operation of the 

proposed project would result in some reduction in the operation of fossil fueled plants in New 

England below the level required by law, the pollution credits would allow continued pollution 

of plants in other portions of the United States, some of which generate pollution that will fall on 

New England states, including Vermont.  Without sufficient evidence to quantify the amount of 

the power to be produced by the proposed project, the Board cannot determine whether the 

proposed project creates a net benefit for Vermont.    93.  EMDC’s claim that the 

economic value of avoided emissions is in excess of $7 MWh is supported solely by reliance on 

the value stipulated for avoided emissions in Docket 6290.  Such reliance is inappropriate.  First, 
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the values were explicitly limited by the stipulation for use in distributed utility planning (DUP) 

which relates to least-cost transmission and distribution planning. Exhibit EHWF-MR-21 

(Memorandum of Understanding in Docket 6290 (MOU)) p.10 (“Except with respect to use in 

DUP analysis and implementation, nothing in this MOU shall preclude Parties from asserting in 

a future proceeding that the avoided costs and risk, default hourly load shape, and externality 

adjustments contained in Attachments A-1, A-2, and A-3 are or are not reasonable to use.”)  

Second, the most reasonable basis to determine the economic value of the avoided emissions is 

to look to the market price being paid for such avoided emissions.  PF Hewson at 14.  Third, 

parties to this proceeding, with the exception of DPS, were not parties to that proceeding and had 

no chance to advance arguments to counter the stipulated values, values which even the parties 

declined to be bound by in future proceedings of a different nature.  

  94.  Assuming that some emissions would be avoided by operation of the 

proposed project - i.e. that the pollution credits were not sold to other utilities to allow them to 

continue to pollute - the economic value of such avoided emissions would be no more than 

$1/MWh.  Hewson PF p.14 (“One could purchase emission credits and avoid the same level of 

emissions for between $0.07 and $0.71/MWh, a fraction of the East Haven claimed value of 

$7.86/MWh. These values were calculated applying Mr. Rubin's gas combined cycle emission 

rates and the posted December 1,2004 emission trading values from United Power Incorporated 

(SO2, NOx) and the Chicago Climate Exchange (CO2).  These values are shown in Exh. KCG-

TAH-3.”).  
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 DISCUSSION  
(Replace the Discussion in the Decision beginning with the last  

paragraph on p. 29 though the first paragraph  
on p. 31 with the following): 

 
 The fact that costs are borne by ratepayers or taxpayers outside of Vermont does not 

diminish their significance in this proceeding.  See Twenty-four Utilities, 159 Vt. at 353, noting 

this Board’s holding on the issue of extraterritorial impacts (“It [the Board] noted, however, that 

the purchase could ‘involve regional, hemispheric, and global consequences and therefore can 

affect the general good of Vermonters as inhabitants of the region, hemisphere, and globe.’   For 

this reason, it decided to ‘review and weigh in a broad manner, impacts such as ... effects on 

migratory wildlife.’"  Thus, in making the findings required under 248(b)(4) the determination of 

whether there is a benefit to Vermont from the proposal requires a balancing of all the alleged 

benefits and detriments both in and out of Vermont that this project will generate.   

 Since the project produces both economic costs, to ratepayers and taxpayers, as well as 

some economic benefits, it is not acceptable to conclude that because there is at least something 

on the plus side of the equation from property taxes, wages and a slight reduction in the price of 

electricity in Vermont, there is no need to quantify those benefits.  Those benefits must be 

balanced against the economic costs to ratepayers and taxpayers.  However, in this docket 

EMDC has not provided sufficient evidence to determine the magnitude of the alleged benefits, 

most of which are tied to the electricity to be produced from the facility.  There was considerable 
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evidence that EMDC had grossly overestimated the electric production to be reasonably expected 

from the proposed project.  For example, the operating history at Searsburg demonstrated not 

only a capacity factor substantially lower than that predicted for this facility but considerably 

lower than was originally predicted for Searsburg.  See Exhibit KCG TAH Surreb 1.  In addition, 

the limitation on power production due to icing and the need to turn off the turbines whenever 

ice is present will further substantially reduce the potential output of the plant, particularly since 

the winter months are when the maximum wind potential exists.  See Tr. 3/29/05 pp.83-84; 

Exhibit KCG-Cross-ML-1 pp.5, 9; Exhibit EHWF-ML-Reb-3 p.7.  These and other factors 

impacting the potential reduction in energy production from the proposed project were not 

rebutted by EMDC.  Thus, it is not possible to conduct the balancing of economic costs and 

benefits required under 248(b)(4) and the Board has no choice but to find that EMDC has not 

met that requirement.   

 

IV.  CONCLUSION  

 In his Decision the Hearing Officer unequivocally determined that the project as 
proposed “would not promote the general good of the state” and for 
multiple independent reasons should not be issued a CPG.  Specifically, 
on page 3 of his Decision he stated, inter alia, as follows:   
 . . .Section 248 requires that the Public Service Board ("Board") 
determine whether a particular project, with its unique benefits and 
impacts, promotes the general good of the state. Thus, any decision by the 
Board is a determination of the merits of a given project, and not a 
determination of the relative merits of these two policies.   

 
 After careful consideration of these policies and the specific facts 

 



Docket No. 6911 
Kingdom Commons Group's 

Comments on Proposal For Decision 
March 27, 2006 

Page 37 of 37 
 
 

presented, I recommend that the Public Service Board deny a Certificate 

of Public Good for the proposed project. 

KCG concurs with the Hearing Officer’s conclusion. 
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