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WITNESS ETH 

" ("Agreement") is made 
ollectively hereinafter 

WlIEREAS, Owner is the owner of the real property legally described in Exhibit A 
attached hereto (the "Premises"); 

WHEREAS, Developer is a wind energy developer; 

WHEREAS, Developer desires to develop a single, integrated wind energy project that 
will include Wind Facilities (as defined below) located on and/or off the Premises ("Wind 
Energy Project"); and 

WHEREAS, Developer desires to obtain a land lease and easements from Owner, on, 
along, over and under the Premises for the purposes of wind energy conversion and for the 
generation, distribution and transmission of electric power and various purposes related thereto 
as described herein; 

NOW, THEREFORE, in consideration of the understandings and mutual covenants 
contained herein, and other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Owner and Developer, intending to be legally bound, mutually 
agree to the following terms and conditions: 

Section 1.1 General 

ARTICLE I 
PREMISES 

(a) Owner leases and grants the easements herein described to Developer for 
the sole purpose of constmcting, installing, operating and maintaining wind 
energy conversion turbines (the "Wind Turbine( s) "), towers, substations, 
outbuildings, interconnection facilities, wind resource and meteorological 
equipment, supporting structures, foundations and pads, footings, electrical 
transformers, fixtures, storage equipment, electric distribution and 
transmission lines, access roads, interconnection facilities, and pad-mounted 
switch gear, and related facilities and equipment all of such number and type as 
Developer in its discretion determines are necessary (hereinafter collectively, the 
"Wind Facilities") on the Premises to the extent set forth in and subject to the 
terms of this Agreement. Such easements shall be exclusive unless specifically 
noted otherwise herein. 

(b) Developer shall use the Premises only for the construction, installation, 
maintenance, operation, repowering and/or replacement from time to time of the 



Wind Facilities. Developer shall consult with Owner on its site development plan 
and present to Owner for Owner's approval and consent a site plan that shows the 
proposed location of the Wind Turbines and Wind Facilities prior to construction 
of any Wind Facilities. Owner and Developer shall mutually agree upon and 
cooperate in the siting of the Wind Facilities on the Premises. Owner shall not 
unreasonably withhold its consent to the location of the Wind Facilities; provided 
the proposed Wind Facilities do not unreasonably interfere with the existing 
improvements on the Premises or Owner's existing use of the Premises. Any 
improvements, fixtures or other structures, other than the Wind Facilities shall not 
be installed without the express written consent of Owner and without 
adequate compensation for the use thereof. Developer shall also be entitled to 
ingress and egress to and from its Wind Facilities and apprnienant equipment and 
electrical power lines over, through and under the Premises and such additional 
areas of the Premises as shall be reasonably necessary. Upon approval or consent 
to the proposed site plan, the location of all Wind Facilities as shown on the site 
plan shall not materially change without the prior approval of Owner pursuant to 
this paragraph. 

(c) Upon the completion or modification of installation of the Wind Facilities, 
Developer will provide Owner with as-built construction diagrams and plans 
identifying those poriions of the Premises occupied or used by any of the Wind 
Facilities and appurtenances and the description of that poriion of the Premises 
(the "Occupied Premises"), which shall be appended to this Agreement as Exhibit 
C. Owner shall retain the right to use that portion of the Premises not within the 
Occupied Premises to the extent its use is consistent with the terms and provisions 
of this Agreement, including Sections 1.2 and 5.2, for ranching, farming, grazing, 
conservation or any other purpose that does not violate any legal restrictions 
imposed on the Wind Facilities, and Owner shall be entitled to use any private 
road constructed by Developer on the Occupied Premises for access to the balance 
of the Premises. 

(d) Developer will not construct any Wind Turbine(s) on the Premises closer 
than 1, 000 feet from any occupied residence on the Premises without prior written 
consent from Owner. 

Section 1.2 Grant of Easements 

Owner grants Developer for the use of Developer and its assigns in compliance with the 
terms of this Agreement the easements set forth below. Except for f-L1ture utility, transmission 
and/or highway easements or rights of way that will not materially interfere with Developer's 
operation and activities as specified in this Agreement, each of the easements granted is 
irrevocable and for the exclusive use and benefit of Developer. The easements are granted 
subject to Owner's retained right to use the Premises for any purpose that does not interfere with 
Developers right to use the easements for Wind Facilities, subject to the terms and conditions, set 
forth in this Agreement. 
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(a) Site Easement. Owner grants Developer an easement to construct, operate 
and maintain any or all of the Wind Facilities on the Premises, subject to the 
terms and conditions set forth in this Agreement. 

(b) Access Easement. Owner grants Developer an easement on the Premises 
for unobstructed vehicular and pedestrian ingress to and egress from the Wind 
Facilities, whether such Wind Facilities are located on or off the Premises. 
Developer shall have the right to travel over, across and along the Premises by 
means of existing roads and lanes, and by roads Developer or Owner may 
construct or improve from time to time on, over, and across the Premises. 

Owner reserves the right to use all roads on the Premises and to allow 
Owner's employees, contractors and agents to use the roads provided, however, 
Owner shall not permit Owner's employees, contractors, invitees and agents to 
obstruct or damage the roads or in any other way interfere with Developer's 
rights under this Agreement. 

(c) Transmission Easement. Owner grants Developer a non-exclusive 
easement for the construction, operation, maintenance, replacement, relocation or 
removal of transmission facilities on and under the Premises. Owner and 
Developer agree that if another easement for the construction, operation 
maintenance, replacement relocation or removal of transmission facilities is 
granted to another party, then such easement shall not interfere with Developer's 
use or quiet enjoyment of the Premises pursuant to the terms of this Agreement. 

(cl) Construction Easement. Owner grants Developer an easement for 
purposes of constructing, maintaining, repairing, replacing, and removing all or 
any part or element of the Wind Facilities, whether located on or off the 
Premises. Developer may exercise its right to use all or any part of the Premises 
as and when Developer deems it necessary or advisable, subject to Owner's 
existing improvements. 

( e) Wind Non-Obstruction Easement. Owner grants Developer an irrevocable, 
exclusive easement for the right and privilege to use, maintain and capture the 
free and unobstructed flow of wind currents over and across the Premises, subject 
to any improvements that exist on the Premises as of the elate of this Agreement. 
Owner shall not engage in any activity on the Premises that interfere with wind 
speed or wind direction over any portion of any turbine site or meteorological 
equipment site, whether located on or off the Premises; cause a decrease in the 
output or efficiency of any Wind Turbine or the accuracy of any 
meteorological equipment; or otherwise interfere with Developer's operation of 
the Wind Facilities or exercise any rights or easements granted in this Agreement. 
Trees, structures and improvements located on the Premises as of the elate of this 
Agreement shall be allowed to remain, and Developer may not require their 
removal; provided that Developer shall have the right from time to time to trim 
and remove branches, roots and debris in connection with the operation and 
maintenance of the Wind Facilities. Developer shall be liable for the 
replacement of any trees or shrubs caused by any such trimming or removal. 
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Owner may not place or plant any trees, structures or improvements on the 
Premises that exceed thirty (30) feet in height after the date of this Agreement 
which may, in Developer's sole and reasonable judgment, impede or interfere 
with the flow of wind to any Wind Turbine or meteorological equipment, unless 
Owner has received written approval from Developer for any such trees, 
structure or improvement. After the execution of this Agreement, Owner shall 
notify Developer if any tree, structure or improvement is to be planted or placed 
on the Premises that exceeds thirty (30) feet in height ("Proposed Use"). 
Developer shall determine whether such Proposed Use causes a material impact 
on the output of the Wind Facilities. If such Proposed Use causes a material 
impact, then the Proposed Use shall not be permitted and Developer will provide 
Owner evidence of the determination. 

(£) Overhang Easement. Owner grants Developer an easement for the right 
and privilege to permit the rotors of Wind Turbines located on adjacent properties 
to overhang a po1tion of the Premises. Owner shall not interfere with the 
operation of Wind Turbines that are located on or overhang the Premises. 

(g) It is specifically understood and agreed that notwithstanding any of the 
provisions and restrictions on use provided in this Section 1.2, nevertheless, 
such provisions and restrictions shall not prevent any oil and gas leasehold 
owner under currently existing oil and gas leases (or any future oil and gas 
leases that comply with Section 5 .2 hereof) which comply with the warranties 
and representations set forth in Exhibit B from placing on the Premises drilling 
rigs and other oil field equipment for the purpose of drilling for oil and/or gas 
or reworking oil and/or gas wells drilled under existing oil and gas leases, lease 
modification agreements, and unitization agreements of record or known to Owner 
and disclosed on Exhibit B, if any, (or such future agreements that comply with 
Section 5 .2 hereof) insofar as the same are valid, properly recorded or disclosed on 
Exhibit B; provided, however, to the extent that Owner has the authority, no 
such structures more than twenty (20) feet tall shall be constructed without 
Developer's prior written approval, which shall not be unreasonably withheld, 
and also provided the provisions of Section 1.3 are complied with. 

(h) If Developer intends to construct additional Wind Facilities after the elate 
hereof, Developer shall submit a site plan showing-such additional Wind Facilities 
and shall comply with the requirements of Section 1.1 (b) above. 

Section l.3 Owner's General Right to Use of Surface 

Subject to the terms and conditions of this Agreement, Owner shall have the right to fully 
use and enjoy the Premises. No consent from the Developer shall be necessary for Owner to 
fence, place temporary structures, construct improvements that are less then thirty (30) feet in 
height, or to level the land, in the proper enjoyment of the land for the purposes specified in 
l. l ( c) above. Owner shall have the general right to use the surface in any manner that does not 
interfere with Developer's rights hereunder. In the event Owner desires to perform any 
excavation or drilling on the Premises, Owner shall notify Developer at least thi1ty (30) business 
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clays before Owner or any Owner tenant or designee starts any digging or excavating on the 
Premises, and Developer shall have the right to prohibit any such activity that would interfere 
with its rights under this Agreement. 

ARTICLEU 
LEASE TERM 

Section 2.1 Agreement Term; Extension 

(a) The term of this Agreement ( 11 Term11
) is thirty (30) years from the date of 

the Agreement unless extended or terminated earlier in accordance with its terms. 

(b) If at any time during the Term of this Agreement, Developer deems it to 
be necessary to meet legal requirements for preserving the validity of the 
Agreement in accordance with the intent of the parties, Developer may request 
that Owner execute a new lease substantially in the form of this Agreement with a 
term of no longer than the remaining balance of the original Term at the time the 
new lease is executed; provided, however, nothing herein contained shall obligate 
Owner to sign a new lease that might confer new or greater rights on the 
Developer than it has under the original lease and under its current circumstances. 

(c) Owner hereby grants to Developer the right and option to extend this 
Agreement for two (2) consecutive periods of ten (10) years each under the same 
terms and conditions of this Agreement. Developer may exercise its option by 
giving Owner written notice at least ninety (90) clays prior to the expiration of the 
original Term or each extended term as the case may be. 1f one option period 
passes through non-exercise, then all subsequent option periods shall lapse. 
The Term of this Agreement also includes, and references in this Agreement to 
the 11 Term 11 shall also include references to the two (2) consecutive ten (10) year 
renewal options in favor of Developer. 

Section 2.2 Termination of Agreement 

The occurrence of any of the following events shall terminate this Agreement: 

(a) The expiration of the Term of this Agreement as set forth in Section 2.1; 
or 

(b) The written agreement of the parties to terminate this Agreement; or 

(c) Developer fails to commence the generation of energy using Wind 
Facilities in the Wind Energy Project within five (5) years of the date of this 
Agreement for reasons other than Force Majeure (as defined below); provided, 
however, in the event Developer is continuing to proceed in good faith to 
develop the Wind Facilities at the expiration of said five (5) year period, 
Developer may pay the sum required under Paragraph 3 .1 hereof and extend said 
period for an additional five (5) years; or 

(cl) A breach of Sections 4.3(cl) or 4.4 by Developer. 
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Additionally, Developer shall have the right to terminate this Agreement as to all or any part of 
the Premises, or as to any part of the Wind Facilities, at any time, effective upon thirty (30) days' 
written notice to Owner. 

Section 2.3 Survival of Covenants 

The parties acknowledge that the covenants, conditions, rights and restrictions in favor of 
Developer pursuant to this Agreement including, but not limited to, the easements described in 
Section 1.2, and Developer's use of and benefit from those covenants, conditions, rights and 
restrictions, may constitute a portion of the larger Wind Energy Project with which the Premises 
will share structural and transmission components, ingress and egress, utility access, and other 
support, all of which are specifically designed to be interrelated and integrated in a single 
operation and use for the full life of the Wind Energy Project, and that the covenants, 
conditions, rights, restrictions, and easements in favor of Developer pursuant to this Agreement 
shall run with the land and not be deemed nominal, invalid, inoperative or otherwise be 
disregarded while any portion of the Wind Energy Project remains operational. 

Section 3.1 Compensation 

ARTICLE III 
PAYMENT AND TAXES 

(a) Upon execution of this Agreement, Developer shall pay Owner a one-time 
payment of $10.00 per acre of the Premises ("Signing Bonus"). In the next 
calendar year after the payment of the Signing Bonus, Developer shall pay Owner 
$10.00 per acre per year of the Premises ("Development Period Payment") until 
the Annual Payment, as defined below, commences on one or more of the parcels 
identified by parcel number and legally described in Exhibit A. The Development 
Period Payment shall continue for all parcels identified by parcel number on 
which no Wind Facilities are installed until termination of this Agreement as to 
those parcels described in Exhibit A. Signing Bonus and Development Period 
Payment will be in the minimum amount of $1,000.00. The Development Period 
Payment shall be payable as set forth in Section 3.2 below. 

(b) As provided below Developer shall pay Owner an annual payment of 
$7,000.00 per megawatt of Wind Turbine nameplate capacity installed on the 
Premises ("Annual Payment"), and for the Wind Turbine(s) located 011 the 
Premises, there shall be an additional annual payment equal to two percent 
(2%) of the electricity sold from the Wind Turbine(s) to the first wholesale 
power purchaser ("Additional Annual Payment"). The Additional Annual 
Payment shall commence the first full month during which Developer generates 
electricity for which it receives payment from the first wholesale power 
purchaser. The Additional Annual Payment shall not be subject to any annual 
adjustment set forth in 3 .1 ( c) below or elsewhere in this Agreement. If no Wind 
Turbine or substation is to be installed on the Premises, but other Wind Facilities 
are required to be located 011 the Premises, then-commencing upon the installation 
of such Wind Facilities, Developer shall pay Owner $2,000.00 per year during 
the Term of this Agreement, and such Annual Payment shall be payable as set 
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forth in Section 3.2, with the obligation therefore commencing the first full 
month after Developer commences construction of such Wind Facilities. 

( c) The Annual Payment shall be adjusted annually by the percentage change 
in the Consumer Price Index, less any energy cost component of thereof ("CPI"). 
"Consumer Price Index" means "Consumer Price Index-U.S. City Average For 
All Items For All Urban Consumers (1982-84=100)" (the "CPI-U") published 
monthly in the "Monthly Labor Review" by the Bureau of Labor Statistics of the 
United States Department of Labor (the "Labor Bureau"). If the CPI-U is 
discontinued, "CPI" shall refer to comparable statistics on the purchasing power 
of the consumer dollar published by the Labor Bureau or by another agency of the 
United States as determined by Developer and approved by the Owner. The 
adjustment shall be made every calendar year starting with the year following the 
second Annual. Payment and shall be determined before payment of each year's 
Annual Payment. The Annual Payment payable for a given year shall be 
calculated by multiplying by a fraction the Annual Payment paid for the preceding 
year. The numerator of the fraction shall be the CPI published for the month of 
September in the year the Annual Payment is to be made, and the denominator 
shall be the CPI published for the month of September one year earlier. 

(cl) Developer's obligation to make the Annual Payment described above shall 
commence the first full month during which Developer commences construction 
of Wind Facilities on the Premises other than meteorological towers and other 
equipment used solely for the purpose of gathering data and other information 
necessary to evaluate or design the Wind Energy Project. All Annual Payment 
obligations for the first year shall be prorated for that partial year and shall be 
paid as provided in Paragraph 3 .2 below. 

(e) Developer will pay Owner $7,000 per year for each substation 
constructed by the Developer located on the Premises and such Annual Payment 
shall be payable as set fo1ih in Section 3.2, with the obligation therefore 
commencing the first foll month after which Developer has commenced 
construction of such substation. 

(f) After the execution of this Agreement, if Developer enters into a 
substantially similar agreement associated with the Wind Energy Project with 
another landowner who is part of the same planned interconnection point as 
Owner for higher compensation than currently set forth in Section 3 .1, then 
Developer agrees to amend the Agreement with Owner to include the more 
favorable compensation. Such amendment shall be retroactive to the date of 
execution of the agreement that provides for higher compensation. 

Section 3.2 Payments 

(a) When Developer's obligation to pay Annual Payments commences, in 
accordance with 3 .1 above, Annual Payments and Additional Annual Payments 
shall be made Forty-Five ( 45) days following the last business day in December 
of each calendar year (the "Pay-off Date") and shall be calculated through the 
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Pay-off Date fr1r each year (as prorated for any calendar year ~where the applicable 
construction trigger commences on a day other than the first day of such calendar 
year or terminates on a date other than the last day of such calendar year). Owner 
hereby acknowledges that the termination of any or all applicable electricity 
purchase or sale agreement on a elate other than the last clay of a calendar year 
shall not affect the Pay-Off Date and Developer's payment of the applicable 
Annual Payment and Additional Annual Payments hereunder. 

(b) Within one hundred twenty ( 120) days after the encl of each calendar year 
during the Term, Owner may review all of the records of Developer related to 
revenue from Wind Turbines on the Premises and the calculation of the 
Additional Annual Payment. If Owner elects to audit, such audit shall be 
performed by an independent certified public accountant that is mutually 
agreeable to Owner and Developer. If such audit reveals that the amount 
originally calculated pursuant to Sections 3.2 was more than three percent (3%) 
less than it should have been, as revealed by the audit, Developer shall pay or 
reimburse Owner for the reasonable out-of-pocket costs of such audit incurred by 
Owner and pay to Owner the amount of any deficiency that may be clue to Owner 
utilizing the audited amount. If the audit does not reveal a deficiency of more 
than three (3%), Owner shall pay the cost of the audit and shall reimburse 
Developer for any overpayment. Developer shall make all books, records and 
documents available to the auditor that are necessary for a complete and accurate 
audit, during normal business hours at Developer's offices where such records are 
maintained. If such an audit is not demanded within one hundred twenty (120) 
clays following the encl of the applicable calendar year, then Owner shall 
conclusively be deemed to have waived its right to an audit under this Section 
3 .2(b ). Owner shall treat all information disclosed by Developer pursuant to this 
Section 3 .2(b) as confidential and shall not, directly or indirectly, use or disclose 
such information during the Tenn of or after termination of this Agreement for 
any reason. 

(c) All payments to Owner may be made by check deposited in the United 
States mail, first-class postage prepaid, addressed to Owner at Owners address. If 
sent as above provided, the applicable payment shall be deemed tendered to 
Owner three (3) clays after such check is so mailed. If at any time during the term 
of this Agreement Owner owns less than one hundred percent ( 100%) of the fee 
title interest in the Premises, then payments to Owner hereunder shall be reduced 
proportionately. During any twelve (12) month rolling period, if Developer is late 
more than two (2) times with a payment, then Developer shall pay Owner the 
lesser of an amount equal to four percent ( 4%) of the payment then due or two 
hundred fifty dollars ($250.00). Such late charge shall be deemed part of the 
payments and shall not be deemed a penalty. Developer shall pay Owner's 
reasonable attorneys' fees associated with collecting the aforementioned late 
payment. If Developer overpays Owner, Owner shall reimburse Developer for 
any overpayment. 
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Section 3.3 Taxes, Assessments and Utilities 

(a) Owner shall pay, when due, all real property taxes and assessments levied 
against the Premises and all personal property taxes and assessments levied 
against any property and improvements owned by Owner and located on the 
Premises. Subject to Section 3.3(c), if Owner shall fail to pay any such taxes or 
assessments when due, Developer may, at its option, pay those taxes and 
assessments and any accrued interest and penalties, and deduct the amount of its 
payment from any Annual Payment(s) otherwise due or to become due to Owner 
from Developer. 

(b) Developer shall pay all personal property taxes and assessments levied 
against the Wind Facilities when due. Developer shall pay any increase in the real 
property taxes on the Premises that is directly attributable to the installation of 
the Wind Facilities or to a reclassification of the Premises because of this 
Agreement. If the Wind Facilities are subject to real property taxes, Developer 
may request that the Wind Facilities be separately assessed and that the taxing 
authorities bill Developer directly for the real property taxes attributable to the 
Wind Facilities. Notwithstanding any provision of this Subsection 3 .3(b) to the 
contrary, Developer shall not be liable for taxes attributable to facilities or 
improvements installed by Owner or others on the Premises, to the underlying 
value of the Premises, or for any increase in the underlying value of the Premises 
clue to any other cause or reason including any increase in the underlying value 
of or potential for wind energy development on the Premises 

( c) Owner shall provide Developer with copies of the applicable then current 
and past statements of real estate taxes payable for the Premises and any 
related information demonstrating the reasons for any increase in real estate 
taxes. Either paiiy may contest the validity or amount of any levied taxes, 
assessments or other charges for which each is responsible under this Agreement 
as long as such contest is pursued in good faith and with due diligence and the 
paiiy contesting the tax, assessment or charge has paid the obligation in 
question or established adequate reserves to pay the obligation in the event of an 
adverse determination. 

( d) Developer shall pay for all water, electric, telecommunications and any 
other utility services used by the Wind Facilities or Developer on the Premises. 

( e) Nothing in this Agreement shall be construed to require Developer to pay, 
directly or indirectly, any inheritance, estate, transfer, successions, gift, income, 
franchise or profit taxes that are or may be imposed upon or by reason of Owner, 
its successors or assigns. 

Section 3.4 No Representation 

Developer and Owner make no representation, covenant, or warranty to the other 
regarding the likelihood of development of the Wind Energy Project, development on the 
Premises, or of power generation from the Premises. Owner and Developer acknowledge no 
such representations, covenants, or warranties as listed in this Section 3 .4 have been made to the 
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other. Owner further acknowledges that the operation of the Wind Facilities is subject to adverse 
weather, lack of wind, equipment failures and other events beyond the control of Developer 
which may interrupt or prevent electricity generation, and that receipts for electricity generated 
may also be affected by the terms of any relevant purchase or sale agreement and 
performance by any buyer. 

ARTICLE IV 
DEVELOPER'S COVENANTS 

In addition to the other covenants of Developer set forih elsewhere in this Agreement, 
Developer covenants, represents and warrants to Owner as follows: 

Section 4.1 Liens 

Developer shall keep the Premises free and clear of all liens and claims of liens for labor, 
materials, services, supplies and equipment performed on or :furnished to Developer or any Wind 
Facility on the Premises in connection with Developer's use of the Premises; provided, 
however, Developer may contest, to the extent and in the manner permitted by law, the validity 
or amount of any such lien if and so long as (a) the amount, applicability or validity thereof is 
being contested in good faith by appropriate action promptly initiated and diligently conducted in 
accordance with good business practices and no part of the Wind Facility is subject to levy or 
execution and (b) if requested by Owner in writing, Developer shall deposit with the court or an 
independent escrow agent reasonably acceptable to Owner the sum of one hundred twenty five 
percent (125%) of the lien amount claimed. In the event such contest is unsuccessful, then 
Developer shall promptly pay any sum which may be required as a result. If the Developer 
reaches an agreement regarding payment of the lien with the lienholder, Developer shall not be 
required to deposit any funds with a comi or an independent escrow agent. 

Section 4.2 Permits and Laws 

Developer and its designees shall at all times comply with all federal, state and local laws, 
statutes, ordinances, rules, regulations, judgments and other valid orders of any governmental 
authority with respect to Developer's activities pursuant to this Agreement and shall obtain 
all permits, licenses and orders required to conduct any and all such activities. 

Section 4.3 Developer's Improvements 

(a) All Wind Facilities constructed, installed or placed on the Premises by 
Developer pursuant to this Agreement shall be the sole personal property of 
Developer, and Owner shall have no ownership or other interest in any Wind 
Facilities on the Premises. Developer and Owner agree that no part of the Wind 
Facility, including but not limited to the foundation systems, power collection 
system and transformers, will become, or be considered as being affixed to or a 
pari of the Premises. Throughout the Term Developer shall, at its sole cost and 
expense, maintain Developer's Wind Facilities in good condition and repair, 
ordinary wear and tear excepted. All Wind Facilities authorized, constructed, 
installed or placed on the Premises pursuant to this Agreement may be increased 
or decreased in number, moved, replaced, repaired or refurbished by Developer at 
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any time as Developer may determine is necessary in its sole discretion, subject, 
however, to Developer's obligations to pay land damages, if any, as provided 
under the provisions of Section 4.6 below. 

(b) At the end of the Term, including any termination of the Agreement, 
Developer shall be obligated at its expense to remove all its Wind Facilities to a 
minimum depth of at least four feet below the grade that exists after such removal 
within two hundred forty (240) days from the date the Term expires or the 
Agreement terminates, and Developer shall have a continuing easement to enter 
the Premises for such purposes during the 240 clay period. Developer shall have 
the furiher obligation to remove all debris, restoring the land as nearly as is 
practicable to its original condition. In addition, only to the extent that Owner 
desires that roads be removed, any roads installed by Developer shall be removed 
from the Premises, and Developer shall ensure that any holes or cavities in the 
ground as a result of such removal are filled with topsoil of the same or similar 
type at the Premises. Overhead power and/or communication lines (if any) shall 
be removed from the Premises. Substation(s) shall be removed from the Premises 
and any liquids, greases, etc. contained in the substation(s) shall be removed 
safely from the Premises in accordance with then existing laws and regulations. 

(c) If Developer fails to so remove any of the Wind Facilities within the 
required time period in (b) above, such Wind Facilities shall be considered 
abandoned by Developer and Owner may remove these Wind Facilities from 
the Premises and dispose of them in its sole discretion without notice or 
liability to Developer. If Owner incurs costs to decommission and remove any 
of the Wind Facilities due to Developer's failure to do so within the required 
period, Developer hereby indemnifies Owner for such net costs and agrees to 
reimburse Owner for those amounts reasonably incurred, less any amount(s) 
realized by Owner from the sale or disposition of the subject Wind Facilities, 
within sixty (60) days of receipt of adequate documentation of the costs in a 
form reasonably satisfactory to Developer. 

(cl) Developer shall comply with the Tipton County zoning ordinance or 
similar ordinance, statute or law determining the amount of financial security for 
the removal and decommissioning of the Wind Facilities. If such zoning 
ordinance, similar ordinance, statute or law is not in place at any time during the 
Term of this Agreement, then on or before the end of the fifth (5L11

) year following 
the installation of the first Wind Turbine within the Wind Energy Project, 
Developer shall hire a thircl-pariy engineer, reasonably acceptable to Owner, 
which approval shall not be unreasonably withheld, to determine the amount of 
financial security for the removal of the Wind Facilities in accordance with this 
Agreement, and deliver to Owner or the applicable local governmental authority a 
performance bond, a surety bond, or a letter of credit securing performance of 
Developer's obligation to remove the Wind Facilities located at the Premises (the 
"Removal Security"). The aforementioned Removal Security shall be equal to the 
estimated amount, if any (the "Net Removal Costs"), by which the cost of 
removing the Wind Facilities exceeds the salvage or resale value of such Wind 
Facilities. To the extent that the Net Removal Costs are zero (or negative), a 
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Removal Security shall not be required on the part of Developer, provided, 
however that Developer shall re-evaluate, or cause to be re-evaluated, the need for 
a Removal Security at least every five years thereafter until the termination of this 
Lease. Once in place, Developer shall keep such bond, or a like replacement 
bond, in force throughout the remainder of the Term (as the same may be 
extended). In order to maximize the economies of scale associated with the 
removal of a wind farm, the parties agree that the Net Removal Costs shall be 
calculated on the basis of the entire Wind Energy Project and not on such Net 
Removal Costs solely for the Property. 

Section 4.4 Insurance 

After Developer has begun construction of the Wind Facilities, Developer shall obtain and 
maintain in force policies of insurance covering the Wind Facilities and Developer's activities on 
the Premises at all times during the Term, including specifically comprehensive general liability 
insurance with a minimum per occurrence amount of $1 million and $2 million annual aggregate 
and an excess liability policy in the amount of $4 million per occurrence and $4 million annual 
aggregate. Such insurance coverage for the Wind Facilities and Premises may be provided as 
pari of a blanket policy which covers other wind facilities or properties as well. Any such 
policies shall name Owner as an additional insured and shall provide for thirty (30) days prior 
written notice to Owner of any cancellation or material change. Developer shall have the right to 
use a qualified program of self-insurance to meet the insurance requirements which program 
shall be of a scope and contain terms used on similar projects owned by affiliates of 
Developer, and which program shall have an issuer (or guarantor) which maintains throughout 
the term of the self- insurance program a minimum net worth of at least $50 million. Every tenth 
(101h) year of the Term, Owner may request that Developer increase the amount of insurance 
required by this Section 4.4 by an amount that shall not exceed the lesser of (i) One Million 
Dollars ($1,000,000) per occurrence and annual aggregate, or (ii) the percentage increase in the 
CPI since the effective date of this Agreement or the last adjustment under this Section 4.4, as 
the case may be, multiplied by the required insurance amounts. Upon written, annual request by 
Owner, Developer shall provide the Owner with either electronic or written confirmation of its 
compliance with this Section 4.4. 

Section 4.5 Covenants Regarding Construction 

(a) All electrical distribution and power lines whether buried or overhead 
shall be constructed as required by applicable law. To the extent that power 
collection cables are run between the wind turbines under normal cultivated 
ground and shallow waterways (either in a pariicular row or between rows), and 
to the extent economically reasonable and allowable given local geological 
conditions, Developer will bury all power lines to code on the Property, and 
where practicable, to a minimum depth of forty eight ( 48) inches. Developer shall 
ensure that protective caution or warning tape will be buried above the cables. 
When crossing drainage ditches, cables will either cross above ground in 
appropriate protective piping, or at least 48 inches below ground, as economically 
reasonable and allowable given geological conditions, so as to allow for periodic 
backhoe dredging of such drainage ditches. Developer represents and covenants 
that it will not use power lines with oil filled jackets on the Property. All cable 
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runs will be marked at time of construction with field markers and a detailed map 
of the installation will be provided to Owner and filed with appropriate authorities 
including I.U.P.P.S. Owner shall not be liable for non- intentional damage to 
underground cable on the Property due to normal farming practice, including 
"deep tillage" up to 22 inches deep. Developer shall have the right to install 
above-ground transmission lines for any power lines running from any turbine or 
group of turbines to the point of interconnection or collection system to arrive to 
the point of interconnection that is not also between a wind turbine. 

(b) Developer shall use existing roads when practicable in its operations on 
the leased Premises and will make reasonable efforts to minimize access road 
impacts to Owner and its farming operations and other surface uses. If 
construction of a new road is required for access to Developer's Wind Facilities, 
Developer shall consult with Owner as to the location of the same and shall 
locate the new road in a manner so as to cause the least interference with Owner's 
operations on the affected lands. Notwithstanding the foregoing, the location of 
roads shall be within Developer's reasonable discretion. Upon Owner's request, 
Developer shall install a suitable gate where a new access road enters the 
Premises. 

( c) Developer agrees that all topsoil removed for construction of Wind 
Facilities shall remain on the Premises. 

(cl) Any large rocks or boulders uncovered during construction on the 
Premises shall be either removed from the Premises or buried at a suitable depth 
below the surface to avoid impacts to agricultural practices. 

(e) Upon Owner's request, Developer shall provide the GPS location of 
any damage to the drainage system on the Premises. 

Section 4.6 Land Damages 

(a) Developer shall compensate Owner for any crops, orchards or 
harvestable timber (collectively, "Crops") which exist or to a reasonable degree 
of certainty are scheduled to exist on the Premises at the time of or during 
construction of the Wind Facilities, which are lost or destroyed by reason of 
Developer's use of the Premises, but in no case shall Developer be required to pay 
more than a single total loss of such Crops for a maximum of one crop year. 
Compensation for a single total Crop loss in one harvest or crop year may include 
compensation for both the spring and winter Crop if Owner can demonstrate 
based on Owner's customary practices that both the spring and winter Crop were 
actually lost due to Developer's activities. Crop damages will be calculated by 
the following formula: Price x Yield Per Acre x Acres Damaged = Damages. 
Prices for damage or destroyed Crops will be based on the average of the last 
previous March 1st and September I st Chicago Board of Trade prices for that 
Crop. Yield will be the average of the previous three years' yields according to 
Owner's records for the smallest parcel of land that includes the damaged area. If 
Owner does not have yield records available, the parties will use FSA records or 
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other commonly used yield information available for the area. The parties shall 
try in good faith to agree to the extent of damage and acreage affected. If they 
cannot agree, they shall have the area measured and extent of damage assessed by 
an impartial party such as a crop insurance adjuster or extension agent. Payment 
shall be made within 30 days afrer determining extent of damage. 

(b) If Developer's use causes compaction and the compaction is not remedied 
by the Developer, the compensation paid by Developer to Owner for that use shall 
be the Owner's actual damages for the area compacted as measured by yield per 
acre reduction times price times area damaged. Price formula will be the same as 
listed in 4.6 a. The good faith agreement concerning extent of area and extent of 
damages shall be the same as 4.6a listed above. In consideration of this payment, 
no additional damages shall be paid in future years for that episode of 
compaction. 

(c) If Developer's operations on the Premises damage Owner's drainage 
system(s), including, but not limited to, drain tile and other aboveground or 
underground facilities used to manage drainage and irrigation of the Premises 
("Drainage System"), then, Developer shall, when such damage is discovered or 
brought to Developer's attention, immediately record specific location coordinates 
of the damage using GPS technology, create a daily log describing the damage, 
make such damage log available to Owner, and promptly make or cause to be 
made, as soon as reasonably possible, repairs to the Drainage System as are 
necessary to return the Drainage System to a condition substantially similar or 
better than the condition that existed immediately prior to the point in time when 
such damage occurred. Owner and Developer agree that any damage to the 
Drainage System of the type of damage likely to be caused by Developer's 
operations that is identified in any area of the Premises on which Developer's 
construction activities have occurred within eighteen (18) months shall be deemed 
to have been caused by Developer, unless reasonable evidence to the contrary can 
be produced. Upon discovery of any damage to the Drainage System by Owner, 
Owner shall contact Developer, who shall then promptly meet with Owner to 
discuss repair of such damage. Such repairs shall be completed as soon as 
reasonably practicable and to Owner's reasonable satisfaction. Any tile that is 
replaced by Developer shall be replaced with rigid, double walled tile or pipe and 
installed in a manner designed to resist settling, including a minimum span of 
three (3) times the length of actual damage unless otherwise agreed. The area 
directly under the tile repair shall be backfilled with coarse L-9 stone or similar 
material that will resist settling. Developer shall coordinate with Owner or 
Owner's own appointed representative to allow each party, in a timely manner, to 
make himself or herself present to witness any repair of the Drainage System and, 
upon completion of said repair, confirm in writing as to whether or not such repair 
was made in compliance with the requirements of this Section and to Owner's 
reasonable satisfaction. In the event Owner desires to hire its own contractor to 
witness such repair work, the cost of such contractor shall be paid by Owner. 
Upon completion of any repairs, Developer shall provide to Owner a map 
generally depicting the location coordinates of such repairs as determined using 
GPS technology and provide a specific written description of the repair work 
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completed. Any underground lines installed by Developer shall be trenched in or 
directionally bored and rnarked or otherwise identified as provided herein. To the 
extent that Owner's Drainage System is buried less than four ( 4) feet below the 
surface, Developer shall install any such underground utility lines below such 
Drainage Systenl. Developer shall use no narmw cable or trenching plows. Any 
soil that is disturbed to make repairs under this section shall be done in 
compliance with all applicable requirements for soil disturbing activities 
contained in this Agreement. Notwithstanding the forgoing, if tile is damaged in 
an area of anticipated heavy traffic, Developer may delay repairing of that portion 
of the Drainage System until construction is complete; provided, however, that 
Developer shall be responsible for all damage associated with the delay in repairs. 
Upon completion of construction of any facilities on the Premises by Developer, 
Developer shall return surface drainage of the Premises to substantially the same 
condition or functional equivalent as existing prior to commencement of 
construction of such facilities. 

(cl) Aerial Spraying. In the event that Owner needs to utilize aerial spraying 
(crop dusting), Developer will provide a 2 hour window of day-light time that the 
turbines located on a particular prope1iy will be turned off to facilitate safer flying 
near the towers, and such periods of shut down are not to exceed an aggregate of 
4 hours per growing season. For the Owner and any neighboring owners who are 
parties to wind energy leases that are a part of the projects, Developer and crop 
duster company shall work together to coordinate the shut down time, to the end 
of avoiding, to the maximum extent commercially feasible, the staggered shutting 
down of individual turbines as opposed to shutting down groups of physically 
contiguous turbines. Owner will give Developer at least seven (7) days notice of 
the proposed spraying schedule and, to the extent commercially feasible, Owner 
shall be flexible as to time and date of such requests so as to avoid shutting down 
portions of the project during periods of higher wind, peak demand or higher 
prices for electricity. Owner, its employees, contractors or agents shall only be 
permitted to crop dust if the Owner, its employees, contractors or agents have 
general liability insurance with a minimum per occurrence amount of $1 million 
or $2 million annual aggregate and such party has provided Developer a copy of 
the insurance policy in advance of the crop dusting. Owner shall indemnify and 
hold Developer harmless from any and all actions or omissions by Owner, its 
employees, contractors or agents associated with crop dusting. 

ARTICLE V 
OWNER COVENANTS 

In addition to the other representations, warranties and covenants of Owner set forth 
elsewhere in this Agreement, Owner hereby represents, warrants and covenants as follows: 

Section 5.1 Title and Authority 

(a) Owner is the sole owner of the Premises in fee simple and the power and 
each person or entity signing the Agreement on behalf of Owner has the 
authority to execute and deliver this Agreement and to comply with all the 
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prov1s1ons hereof All persons having any ownership interest in the Premises 
(including spouses) are signing this Agreement as Owner. Except as set forth on 
Exhibit B hereto, the Premises is free and clear from all liens and encumbrances 
and any title defects known to the Owner. To Owner's knowledge, the execution 
and entry into this Agreement, the execution and delivery of the documents and 
instruments to be executed and delivered by Owner hereunder, the performance 
by Owner of Owner's duties and obligations under this Agreement and all other 
acts necessary and appropriate for the full consummation of the lease of the 
Premises as contemplated herein, are consistent with and not in violation of and 
will not create any violation or default under, any contract, agreement or other 
instrument to which Owner is a pmiy or any judicial order or judgment of any 
nature by which Owner is bound. Owner is not subject to or the subject of any 
bankruptcy, insolvency or probate proceeding. At all times Developer shall have 
free and unobstructed access to the Premises from all abutting roads and streets. 

(b) Owner makes no representation or warranty as to the condition of the 
surface or the subsurface of the land covered by this Agreement; however, Owner 
affirmatively represents to Developer that Owner i) has not generated, treated, 
used, stored, disposed of or released on the Premises or caused or permitted to be 
generated, treated, used, stored, disposed of or released on the Premises any 
substance which is defined as a "hazardous material 11

, "toxic substance" or 11 solid 
waste" under applicable federal, state or local laws, statutes or ordinances, except 
in such quantities as may be required in Owner's normal operations and in full 
compliance with all applicable laws; ii) has no actual knowledge that the 
Premises are, or were in the past, in violation of any environmental laws 
including applicable federal, state or local laws, statutes or ordinances; and has 
received no notice of any inspection, inquiry audit or other investigation alleging 
violation of any environmental laws. 

(c) This Agreement is subject to any and all existing liens, oil and gas leases, 
modification agreements, easements and right of way public roads, and is 
further subject to the holders, if any, of any outstanding mineral or royalty 
estates and encumbrances affecting the land to the extent the same are valid and 
recorded or identified to Developer in writing at or prior to the execution of this 
Agreement on Exhibit B. 

(cl) It is specifically understood and agreed by and between the parties that 
this Agreement is being given EXCEPT and SUBJECT to existing mineral rights 
owned by Owner and others, as appear of record, and EXCEPT and SUBJECT to 
recorded oil and gas leases, lease modification agreements, unitization 
agreements, and easements of record, if any, insofar as the same are valid and 
recorded. 

( e) Owner represents, warrants and covenants that, to Owner's knowledge, if 
there are any unrecorded interest or rights in the Premises, they are disclosed on 
Exhibit B. If a pariy claims an interest or right in the Premises that is not 
disclosed on Exhibit B, Owner shall cooperate with Developer in defending 
Developer's right to use and quiet enjoyment of the Premises. 
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(£) Owner: i) has no knowledge of operable oil, gas or mineral extraction 
machinery, fixtures, structures, pipe lines, storage facilities, drilling rigs, tanks or 
related equipment on the Premises; ii) has no knowledge of any current oil, gas or 
other mineral drilling activity, production, storage or operations of any sort on the 
Premises; and iii) is not currently, unless disclosed on Exhibit B, receiving any 
royalty, rent or similar payment under a current oil, gas or mineral lease or other 
lease that burdens the Premises. 

Section 5.2 Quiet Enjoyment 

(a) As long as Developer is not in continuing default under this Agreement 
(taking into account any notice and opportunity to cure set forth herein), 
Developer shall have the quiet use and enjoyment of the Premises in accordance 
with the terms of this Agreement without any interference of any kind by 
Owner or any person claiming through Owner, subject, however, to the general 
rights herein reserved by Owner as provided under Section 1.3 above. Owner 
and its activities on the Premises and any grant of rights Owner makes to any 
other person shall not interfere with any of Developer's quiet enjoyment and 
activities pursuant to this Agreement. Owner shall not engage in or allow the 
construction or operation of gravel pits or similar operations on the Premises, 
without the prior written consent of Developer. Owner shall not interfere or 
allow interference with the wind speed or wind direction over the Premises or 
otherwise engage in activities which impede or decrease the output or efficiency 
of the Wind Facilities. 

(b) It is agreed and understood that Owner may from time to time wish to 
enter into mineral rights agreements and/or oil and gas related agreements 
affecting the Premises. Owner may do so, so long as Owner complies with the 
following: (i) Owner shall notify Developer at least thi1iy (30) days prior to the 
proposed execution date of such agreement; (ii) Owner shall deliver a copy of 
such agreement to Developer together with such notice; and (iii) within twenty 
(20) days of receipt of such proposed agreement Developer shall either consent 
to such agreement or object to such agreement on the grounds it violates Section 
5.2(a). No notice from Developer shall be deemed to be consent, but shall not 
relieve Owner from its obligations to comply with Section 5.2(a). 

Section 5.3 Cooperation 

Subject to any rights heretofore granted by Owner, or its predecessors in interest, Owner 
shall cooperate with Developer to obtain non-disturbance and subordination agreements from 
any person or entity with a lien, encumbrance, mortgage, lease, subsurface and/or mineral rights 
or other exception to Owner's fee title to the Premises to the extent necessary to eliminate any 
actual or potential interference by any such lien holder with any rights granted to Developer 
under this Agreement. Owner shall also cooperate with Developer to obtain and maintain any 
permits needed for the Wind Facilities and to maintain any tax appeals or contests. Owner shall 
also provide Developer with such reasonable further assurances and shall execute any 
estoppel certificates, consents to assignments or additional documents which may be 
reasonably necessary for recording purposes or requested by Developer or any of its lenders; 
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provided, however, it is specifically understood and agreed that Owner is under no 
obligation, in the spirit of cooperation with Developer, to give up or limit any of its rights 
under this Agreement or be exposed to liability or additional obligations hereunder. 

Section 5.4 No Outstanding Options 

Except for as disclosed on Exhibit B, no prior options or rights of first refosal have been 
granted by Owner to any third parties to purchase or lease any interest in the Premises, or any 
part thereof, which are effective as of the date of this Agreement. 

Section 5.5 No Liens or Indebtedness 

Except for as disclosed on Exhibit B, Owner is not indebted to any contractor, laborer, 
mechanic, materialman, architect or engineer for work, labor or services performed or rendered, 
or for materials supplied or furnished, in connection with the Premises for which any person 
could claim a lien against the Premises and has not done any work on the Premises within one 
hundred eighty ( 180) days prior to the date of this Agreement. 

Section 5.6 No Pending Actions or Assessments 

Except for as disclosed on Exhibit B, Owner has received no notice of nor is Owner 
aware of, any pending, threatened or contemplated action by any governmental authority or 
agency having the power of eminent domain, which might result in all or any part of the 
Premises being taken by condemnation or conveyed in lieu thereof. There is no action, suit or 
proceeding pending or, to Owner's knowledge, threatened by or against or affecting Owner or the 
Premises which does or will involve or affect the Premises or title thereto or Owner's ability to 
perform its obligations under this Agreement or any documents entered into pursuant to this 
Agreement. No assessments have been made against any portion of the Premises which are due 
and unpaid (except ad valorem taxes for the current year), whether or not they have become 
liens; and Owner shall notify Developer of any such assessments which are brought to Owner's 
attention after the execution of this Agreement. 

Section 5. 7 No Disputes or Violations 

Except as disclosed on Exhibit B, to the actual knowledge of Owner: 1) there is no 
dispute involving or concerning the location of the lines and corners of the Premises; 2) there are 
no encroachments; 3) there are no gaps, gores or similar inaccuracy in the legal description of the 
Premises; 4) the Premises is not located within any "Special Flood I-fazard Area" designated by 
the United States Depaiiment of I-lousing and Urban Development and/or Federal Emergency 
Management Agency, or in any area similarly designated by any agency or other governmental 
authority; and 5) no portion of the Premises is located within a watershed area imposing 
restrictions upon use of the Premises or any part thereof To Owner's knowledge, there are no 
violations of state or federal law, municipal or county ordinances, or other legal requirements 
with respect to the Premises, or any legal requirements with respect to the Premises. Owner 
has received no notice (oral or written) that any municipality or governmental or quasi
governmental authority has determined that there are such violations. 
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Section 6.1 Indemnification 

ARTICLE VI 
lNDEMNlFICATION 

Each party (the "Indemnifying Party") agrees to defend, indemnify and hold harmless the 
other party and the other party's officers, directors, employees, representatives, mortgagees and 
agents (collectively the "Indemnified Party") against any and all losses, damages, claims, 
expenses and liabilities for physical damage to property and for physical injury to any 
person, including, without limitation, reasonable attorneys' fees, to the extent resulting from or 
arising out of (i) any operations or activities of the Indemnifying Party on the Premises; (ii) 
any negligent or intentional act or omission on the part of the Indemnifying Party; or (iii) any 
breach of this Agreement by the Indemnifying Party. This indemnification shall not apply to 
losses, damages, claims, expenses and liabilities to the extent caused by any negligent or 
intentional act or omission on the part of the Indemnified Party. This indemnification shall 
survive the termination of this Agreement. 

Section 6.2 Procedure for Indemnification 

In connection with any matter for which an Indemnified Pmiy is entitled to 
indemnification from an Indemnifying Party hereunder, the Indemnified Party shall: (i) provide 
the indemnifying party with prompt notice of any liabilities, obligations, damages, penalties, 
claims, costs, charges, and expenses, including reasonable attorneys' fees arising hereunder, 
(ii) permit the Indemnifying pmiy to handle all such liabilities, obligations, damages, penalties, 
claims, costs, charges, expenses and litigation, including the defense and any settlement thereof: 
and (iii) provide the Indemnifying Pariy with any assistance reasonably requested in defense of 
any such liabilities, obligations, damages, penalties, claims, costs, charges, and expense, 
including reasonable attorneys' fees and comi costs. 

ARTICLE VII 
ASSIGNMENT; ENCUMBRANCE OF AGREEMENT 

Section 7.1 Right to Encumber 

(a) Developer may at any time morigage all or any pari of its interest in the 
Wind Facilities, the Agreement, and the rights under this Agreement and/or enter 
into a collateral assignment of all or any part of its interest in the Wind Facilities, 
this Agreement, or the rights under this Agreement to any entity ("Lender") 
without the consent of Owner (however, Owner agrees to consent in writing to 
financing documents as may be required by Developer or any Lender); provided, 
further, Developer agrees to notify Owner by written notice of any morigage 
(excluding mortgages of the Wind Facilities) within thirty (30) days following the 
execution of such mortgage. No Lender shall have any obligations under this 
Agreement until such time as it exercises its rights to acquire Developer's interests 
subject to the lien of Lender's mortgage by foreclosure or otherwise assumes the 
obligations of Developer directly. 
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(b) Owner and Developer agree that once all or any part of Developer's 
interests in the Agreement are mortgaged or assigned to a Lender and Owner has 
received written notice of such mortgage or assignment along with the address of 
such mortgagee or assignee, they will not modify or amend this Agreement, or 
terminate this Agreement pursuant to Section 2.2, without the prior written 
consent of the mortgagee or assignee. 

(c) Owner agrees that any Lender shall have the right to make any payment 
and to do any other act or thing required to be performed by Developer under this 
Agreement, and any such payment, act or thing performed by Lender shall be 
effective to prevent a default under this Agreement and any forfeiture of any of 
Developer's rights under this Agreement as if clone by Developer itself 

(cl) During the time all or any part of Developer's interests in the Agreement 
are mortgaged or assigned to any Lender, if Developer defaults under any of 
its obligations and Owner is required to give Developer notice of the default 
Owner shall also be required to give Lender notice of the default; provided the 
address of Lender has been provided to Owner. If Owner becomes entitled to 
terminate this Agreement clue to an uncured default by Developer, Owner will not 
terminate this Agreement unless it has first given written notice of the uncured 
default and of its intent to terminate this Agreement to the Lender and has given 
the Lender at least thirty (30) clays to cure the default to prevent termination of 
this Agreement. If within such thirty (30) clay period the Lender notifies the 
Owner that it must foreclose on Developer's interest or otherwise take 
possession of Developer's interest under this Agreement in order to cure the 
default, Owner shall not terminate this Agreement and shall permit the Lender a 
reasonable period of time necessary for the Lender, with the exercise of clue 
diligence, to foreclose or acquire Developer's interest under this Agreement and 
to perform or cause to be performed all of the covenants and agreements to be 
performed and observed by Developer. The time within which Lender must 
foreclose or acquire Developer's interest shall be extended to the extent Lender is 
prohibited by an order or injunction issued by a court or the operation of any 
bankruptcy or insolvency law from commencing or prosecuting the necessary 
foreclosure or acquisition. 

( e) The acquisition of all or any part of Developer's interests in the 
Agreement by any Lender through foreclosure or other judicial or non-judicial 
proceedings in the nature of foreclosure, or by any conveyance in lieu of 
foreclosure, shall not require the consent of Owner nor constitute a breach or 
default of this Agreement by Developer, and upon the completion of the 
acquisition or conveyance Owner shall acknowledge and recognize Lender as 
Developer's proper successor under this Agreement upon Lender's cure of any 
existing Developer defaults and assumption of the obligations of Developer under 
this Agreement prospectively. 

(f) In the event this Agreement is rejected by a trustee or a debtor-in
possession in any bankruptcy or insolvency proceeding Owner agrees, upon 
request by any Lender within sixty (60) clays after the rejection or termination, to 
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execute and deliver to Developer or Lender a new Agreement for the Premises 
which (i) shall be effective as of the date of the rejection or termination of this 
Agreement, (ii) shall be for a term equal to the remainder of the Term of the 
Agreement before giving effect to such rejection or termination, and (iii) shall 
contain the same terms, covenants, agreements, provisions, conditions and 
limitations as are contained in this Agreement (except for any obligations or 
requirements which have been fulfilled by Developer or Lender prior to rejection 
or termination). Prior to the execution and delivery of any such new lease 
Developer, or Lender shall (i) pay Owner any amounts which are due Owner from 
Developer; (ii) pay Owner any and all amounts which would have been due under 
this Agreement but for the rejection or termination from the date of the 
rejection or termination to the date of the new lease; and (iii) agree in writing 
to perform or cause to be performed all of the other covenants and agreements 
to be performed by Developer under this Agreement to the extent Developer 
failed to perform them prior to the execution and delivery of the new lease. 

(g) Owner shall have the power to mortgage or otherwise encumber its 
fee interest in the Premises or any improvements thereon,- Owner will use 
its best efforts to have the mortgagee or interest holder grant Developer a 
Subordination, Non-Disturbance and Attornment Agreement. 

Section 7.2 Assignment 

Developer may assign, sublease, transfer or convey its interests in this Agreement 
without Owner's consent provided that (i) any such assignment or conveyance shall not be for 
a period beyond the Term of this Agreement or any extension thereof; (ii) the assignee or 
transferee shall be subject to all of the obligations, covenants and conditions applicable to the 
Developer, and (iii) Developer shall not be relieved from liability for any of its pre-assignment 
obligations under this Agreement by virtue of the assignment or conveyance unless no uncured 
default of Developer exists, and a) Developer assigns or conveys all of its interests under the 
Agreement to the assignee or transferee and the assignee or transferee demonstrates its 
ability to perform the Developer's obligations, covenants and conditions by being of equal or 
greater net worth than the Developer and by having equal or greater experience in the wind 
industry as Developer, or b) such assignment or conveyance is made to a subsidiary or 
affiliate of Developer. Any assignment permitted under this Agreement shall release 
Developer from any obligations accruing after the date that of the assignment. 

Section 7.3 Nature of Obligations 

The easements and related rights granted by Owner in this Agreement to Developer are 
for the benefit of Developer, its successors and assigns, as owner of the rights created by the 
easements. Subject only to termination as provided in this Agreement, the easements and all 
other rights granted Developer in this Agreement shall run with and against the Premises and 
shall be a charge and burden on the Premises and shall be binding upon and against Owner and 
its successors, assigns, heirs, personal representatives, executors, administrators, trustees in 
bankruptcy or state appointed receivers, permittees, licensees, lessees, employees and agents. 
The Agreement and easements shall inure to the benefit of Developer and its successors, 
assigns, permittees, licensees and lessees. 
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ARTICLE VIH 
CONDEMNATION/FORCE MAJEURE 

Section 8.1 Condemnation 

If eminent domain proceedings are commenced against all or any portion of the Premises 
and the taking and proposed use of such property would prevent or adversely affect 
Developer's construction, installation or operation of Wind Facilities on the Premises, the 
parties shall either amend this Agreement to reflect any necessary relocation of the Occupied 
Premises or Wind Facilities which will preserve the value and benefit of the Agreement to 
Developer, together with any corresponding payments, or, at Developer's option, this 
Agreement shall terminate in which event neither party shall have any further obligations. 

Section 8.2 Proceeds 

Payments made by a condemnor on account of a taking by eminent domain shall be 
distributed in proportion to the value of the real property, personal property and improvements 
encompassed in the taking. If the taking is limited to the real properiy of the Premises, then 
payments made by the condemnor shall be for the benefit of the Owner, except that Developer 
shall be entitled to any award and/or amount paid for the actual costs of removing and/or 
relocating any of the Wind Facilities and/or the loss of any such Wind Facilities and/or the use of 
the Premises pursuant to the Agreement. Developer shall have the right to participate in any 
condemnation proceedings to this extent. 

Section 8.3 Force Majeure 

Neither Owner nor Developer shall be liable to each other, or be permitted to terminate 
this Agreement, for any failure to perform an obligation of this Agreement to the extent such 
performance is prevented by a Force Majeure, which shall mean an act of God, governmental 
action, or other cause not reasonably within the control of the patiy affected and which, by 
exercise of due diligence and foresight, could not reasonably have been avoided; provided, 
further this provision specifically does not exempt any accmed payment obligations of 
Developer under the terms of this Agreement. During an event of Force Majeure, the 
obligations of the party unable to perform due to Force Majeure shall be suspended. 

ARTICLE IX 
DEFAULT; SURRENDER; TERMINATION 

Section 9.1 Events of Default 

Any failure by Developer to pay any Annual Payment or any breach of Section 2.2( cl), if 
the failure or breach continues for forty-five ( 45) days after written notice from Owner, shall 
constitute an event of default, which shall permit Owner to terminate this Agreement or pursue 
other remedies available at law or equity. In the event of any other default alleged by Owner, if 
such default continues for forty-five ( 45) days after written notice has been provided by Owner, 
Owner's sole remedy shall be to obtain a judgment for monetary damages pursuant to Paragraph 
10.6 and subject to the limitations in Paragraph 10.7 below. 
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Section 9.2 Surrender 

Upon the termination or expiration of this Agreement, Developer shall peaceably 
surrender the Premises to Owner and remove all Wind Facilities, pursuant to Section 4.3, from 
the Premises at Developer's expense. Developer shall have 240 days from the date the 
Agreement expires or is terminated to remove the Wind Facilities. 

Section 9.3 Specific Performance 

Owner acknowledges and agrees that should Owner breach any of its obligations 
hereunder or otherwise fail to permit Developer to exercise any of the rights and privileges 
granted herein, Developer shall have the right to seek specific enforcement of this Agreement 
and pursue any other rights and remedies hereunder. 

Section 10.1 Notice 

ARTICLEX 
MISCELLANEOUS 

Notices, consents or other documents required or permitted by this Agreement must be in 
writing and shall be given by telecopy (in which case it shall be deemed delivered on the day of 
sending) and/or certified mail (in which case it shall be deemed delivered on the day it is 
received) sent to the respective parties as follows: 

Copy to: 

Any party may change its address for purposes of this paragraph by giving written notice of 
the change to the other parties in the manner provided in this Section 10. 1. 

Section 10.2 No Third Party Beneficiaries 

Except for the rights of Lenders set forth above, no prov1s10n of this Agreement is 
intended to nor shall it in any way inure to the benefit of any third party so as to constitute any 
such person a third party beneficiary under this Agreement, or of any one or more of the terms of 
this Agreement, or otherwise give rise to any cause of action in any person not a party to this 
Agreement. 
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Section l 0.3 Entire Agreement 

It is mutually understood and agreed that this Agreement constitutes the entire agreement 
between Owner and Developer and supersedes any and all prior oral or written understandings, 
representations or statements, and that no understandings, representatives or statements, verbal or 
written, have been made which modify, amend, qualify or affect the terms of this Agreement. 
This Agreement may not be amended except in a writing executed by both parties. 

Section 10.4 Govfrning Law 

This Agreement is made in Indiana and shall be governed by the laws of the State of 
Indiana, without regard to conflict of law principles. 

Section 10.5 Cooperation 

Each of the paiiies, without further consideration, agrees to execute and deliver such 
additional documents and take such action as may be reasonably necessary to carry out the 
purposes and intent of this Agreement and to fulfill the obligations of the respective pariies. 

Section 10.6 Disputes/Choice of Fonnn 

(a) The parties agree that it is in their respective best interests to attempt 
to resolve disputes that arise under this Agreement in a quick and inexpensive 
manner. To that end, the pariies commit to use their best efforis to resolve 
disputes informally. For all disputes that arise pursuant to this Agreement, the 
pariies shall negotiate with one another in good faith in order to reach resolution 
of the dispute. In the event that the parties' representatives cannot agree to a 
resolution of the dispute within thirty (30) clays after the commencement of 
negotiations, then any controversy or claim between or among the parties hereto, 
shall be determined by binding arbitration in accordance with the Federal 
Arbitration Act (or if not applicable, the applicable state law), the Rules of 
Practice and Procedure for the Arbitration of Commercial Disputes of Judicial 
Arbitration and Mediation Services, Inc. (J.A.M.S.), and the "Special Rules" 
set forth below. In the event of any inconsistency, the Special Rules shall 
control. Judgment upon any arbitration award may be entered in any comi 
having jurisdiction. Any party to this Agreement may bring an action, including 
a summary or expedited proceeding, to compel arbitration of any controversy or 
claim to which this agreement applies in any court having jurisdiction over such 
action. 

(i) Special Rules. This arbitration shall be conducted in Marion County, 
Indiana and administered by the American Arbitration Association 
("arbitration panel"). All arbitration hearings will be commenced within 
90 days of the demand for arbitration; further, the arbitrator shall only, 
upon a showing of cause, be permitted to extend the commencement of 
such hearing for up to an additional 60 days. 
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(ii) Reservation of Rights. Nothing in this Agreement shall be deemed to 
(i) limit the applicability of any otherwise applicable statutes of limitation 
or repose and any waivers contained in this Agreement, or (ii) limit the 
right of Developer to obtain from a court provisional or ancillary remedies 
such as (but not limited to) injunctive relief or the appointment of a 
receiver. 

(b) Developer and Owner knowingly, voluntarily and intentionally waive 
the right to a trial by jury in respect of any litigation based on this 
Agreement, or arising out of, under or in connection with this Agreement 
and any Agreement contemplated to be executed in conjunction herewith, or 
any course of conduct, course of dealing, statements (whether oral or 
written) or actions of any party hereto. Developer and Owner waive any 
right to consolidate any action in which a jury trial has been waived with any 
other action in which a jury trial cannot or has not been waived. This Section 
10.6(b) is a material inducement to Developer and Owner for entering into 
this Agreement. 

(c) Notwithstanding any provision of this Section 10.6 to the contrary, the 
patiies do not waive their rights to injunctive relief Either of the parties may seek 
injunctive relief where allowed pursuant to applicable law. 

Section 10.7 Damages 

Notwithstanding anything to the contrary in this Agreement, neither party shall be 
entitled to, and the Owner and Developer hereby waive, any and all rights to recover 
consequential, incidental, and punitive or exemplary damages, however arising, whether in 
contract, tort or otherwise, under or with respect to any action taken in connection with 
this Agreement. In addition to the foregoing, Owner acknowledges and agrees that it shall have 
no right to cause any Annual Payment hereunder to be accelerated, and Owner hereby waives the 
benefit of any statutory or common law which would have provided such right. 

Section 10.8 Waiver 

Neither patiy shall be deemed to have waived any provision of this Agreement or any 
remedy available to it unless such waiver is in writing and signed by the party against whom the 
waiver would operate. Any waiver at any time by either party of its rights with respect to any 
rights arising in connection with this Agreement shall not be deemed a waiver with respect to 
any subsequent or other matter. 

Section 10.9 Relationship of Parties 

The duties, obligations and liabilities of each of the pariies are intended to be several and 
not joint or collective. This Agreement shall not be interpreted or construed to create an 
association, joint venture, fiduciary relationship or partnership between Owner and Developer 
or to impose any partnership obligation or liability or any trust or agency obligation or 
relationship upon either patiy. Owner and Developer shall not have any right, power, or 
authority to enter into any agreement or undertaking for, or act on behalf of, or to act or be an 
agent or representative of, or to otherwise bind, the other party. 
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Section 10.10 Counterparts 

This Agreement may be executed in two or more counterparts and by different pmiies on 
separate counterparts, all of which shall be considered one and the same agreement and each of 
which shall be deemed an original. 

Section 10.11 Hunting 
To ensure the safety of Developer's personnel and the protection of the Wind Facilities 

during and after construction, Owner and Developer agree on the following restrictions 
regarding hunting and the discharge of firearms on the Premises: 

(a) No hunting within two hundred (200) yards of any Wind Facilities~ 

(b) No use of firearms other than shotguns; 

( c) No discharge of firearms in the direction of any of the Wind Facilities, 
whether on or off the Premises; 

(cl) No use of the Wind Facilities as shelter or cover while hunting; 

(e) Developer may post "no hunting" signs on and around the Premises; 

(f) Owner shall maintain a written record of individuals granted permission to 
hunt on the Premises; and 

(g) Owner shall use reasonable effo1is to prevent not-authorized hunting on 
the Premises. 

Section 10.12 Confidentiality 

Owner shall not disclose to others (except Owner's family, legal counsel, bona fide 
prospective purchasers, and financial advisors who recognize and agree to preserve and maintain 
the confidentiality of such information) this Agreement, the terms of this Agreement, 
information about Developer's methods or power production, and anything Developer provides 
Owner that is marked 11 confidential, 11 unless the information is already in the public domain. 
Owner also agrees not to use such information for Owner's benefit or permit its use by others for 
their benefit or to the detriment of Developer, except in case of a dispute with Developer or in 
litigation in which Owner or someone claiming through Owner and Developer are parties. 

Section 10.13 Tax Credits 

Owner agrees to amend this Agreement, replace it, or execute any other agreement, 
consent, acknowledgement, or similar instrument to the extent necessary (as determined by 
Developer in its discretion) to permit Developer to take advantage of any local, state, or federal 
tax credit, benefit, or incentive related to renewable energy, economic development, or 
otherwise; provided, however, Owner shall not be required to take any such action that would 
compromise Owner's rights under this Agreement and provided Developer bears Owner's 
reasonable costs and fees (including legal costs and fees) incurred in connection with such 
action. 
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Section 10.14 Compliance with Laws 

Developer agrees to comply in all material respects with valid laws applicable to the Wind 
Facilities on the Premises. Developer shall have the right, in its sole discretion and at its sole 
expense, in its name or Owner's name, to contest the validity or applicability to the Premises or 
Wind Facilities of any law, ordinance, statute, order, regulation, property assessment or the 
like made by any governmental agency or entity. Developer shall control any such contest, 
and Owner shall cooperate with Developer in every reasonable way in such contest, at no out
of-pocket expense to Owner. 

Section 10.15 Scverability 

If any term or provision of this Agreement is held to be invalid, void or otherwise 
unenforceable by any court or arbitration panel of competent jurisdiction, then the same shall 
not affect the validity or enforceability of any other tear' or provision hereof, the terms and 
provisions hereof being severable. 

Section 10.16 Non-Assignment 

Except as othenvise expressly provided in this Agreement (e.g. Article VII), Developer 
may assign all or part of this Agreement without Owner's approval, but shall provide written 
notice thereof to Owner. 

Section 10.17 Construction 

In this Agreement, unless the context otherwise requires, the singular shall include the 
plural, the masculine shall include the feminine and neuter, and vice versa. The terms "include," 
"includes" and "including" shall be deemed to be followed by the words "without limitation." 
Also unless the context otherwise requires, the term "year" refers to a calendar year, the term 
"month" refers to a calendar month, and any period measured by a "year" or a "month" from a 
reference date refers to the period beginning on such reference date and ending on the same date 
of the next succeeding year or month, respectively. References to a Section or Exhibit shall be 
references to a Section of, or Exhibit to, this Agreement, unless specifically stated otherwise. 
A reference to a given agreement or instrument shall be a reference to that agreement or 
instrument as modified, amended, supplemented and restated through the date as of which such 
reference is made. The term "or" is not exclusive, the term "shall" is mandatory and the term 
"may" is permissive. Both parties acknowledge each was actively involved in the negotiation 
and drafting of this Agreement and that no law or rule of construction shall be raised or used 
in which the provisions of this Agreement shall be construed in favor of or against either 
party because one is deemed to be the author thereof. Captions or titles used herein are for 
convenience ofreference only and do not affect the meaning or intent hereof 

Section 10.18 Recording 

Owner agrees Developer may at any time after the execution of this Agreement file a 
memorandum of this Agreement with the Clerk and Recorder for the County or Counties in 
which the Premises are located. Owner agrees to not record this Agreement or any copy of this 
Agreement. Upon the termination or expiration of this Agreement, Developer shall provide that 
appropriate termination of this Agreement is recorded. 
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Section 10.19 No Brokers 

Except for as disclosed on Exhibit B, the parties represent and warrant to each other that 
no broker, agent or finder is or has been involved in this Agreement and each party indemnifies 
the other from and against claims for brokerage fees, commissions or other charges arising 
out of the indemnifying party's actions. This indemnification shall survive the termination or 
expiration of this Agreement. 

------Rest of Page Intentionally Left Blank-----
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