Wind Energy Proposed Directives
Attention: Director, Lands Staff
4th Floor-South
USDA Forest Service
1400 Independence Avenue, SW
Mailstop 1124
Washington, DC 20250
http://www.regulations.gov
facsimile 202-205-1604

January 23, 2008
Dear Forest Service,
These comments are submitted in response to the Federal Register Notice for the Wind
Energy, Proposed Forest Service Directives. Federal Register, Volume 72, No. 184, pages
54233-54239, commensurate with the Notice of Extension of Public Comment for the Forest
Service Proposed Wind Energy Directives. Federal Register, Volume 72, No. 227, pages 6613066131. The Wilderness Society and the undersigned organizations have always had an interest
in both the management of the National Forests and Grasslands, and in the rules, regulations and
policies guiding said management. We welcome this opportunity to comment.
The generation of energy from renewable sources is very important to our nation’s future,
and we consider the formulation of policy and guidance for renewable energy use of national
forest system (NFS) lands a positive step. However, the Forest Service should ensure that it
develops policies that ensure renewable energy siting and generation are done right. The agency
should be setting in place policies that reduce the potential for conflict and identify those lands
most suitable for development. We have serious concerns about the approach being taken by the
Forest Service, especially given how other federal land management agencies have handled this
task. We also believe that a number of Forest Service “special areas” in addition to Wilderness
areas should be off-limits to wind energy development. Our concerns are described in detail
below.

An Environmental Impact Statement Is Required For These Proposed Directives
We believe the Forest Service has failed to follow proper procedure in proposing these
directives without accompanying analysis under the National Environmental Policy Act (NEPA)
in the form of a programmatic environmental impact statement (PEIS). The formulation of a
wind energy program and attendant policies and procedures clearly fits the definition of a major
federal action. Further, other federal land and water management agencies when faced with a
similar task and answering to the same suite of federal laws chose to prepare programmatic EISs.
The Forest Service has failed to present any information or analysis as to why it shouldn’t have
followed the same path.
Major Federal Action
This proposal meets the definition of major federal action, defined in part as:
“Major Federal action” includes actions with effects that may be major and which
are potentially subject to Federal control and responsibility
(a) Actions include new and continuing activities, including projects and programs
entirely or partly financed, regulated, or approved by Federal agencies; new or
revised agency rules, regulations, plans, policies or procedures, and legislative
proposals…
(b) Federal actions tend to fall within one of the following categories:
(1) Adoption of official policy, such as rules, regulations, and interpretations
adopted pursuant to the Administrative Procedures Act….
40 CFR 1508.18
Clearly, the proposal at hand constitutes both new and revised agency rules. Council on
Environmental Quality (CEQ) regulations further state,
Environmental impact statements may be prepared, and are sometimes required, for
broad Federal actions such as the adoption of new agency programs or regulations (§
1508.18). Agencies shall prepare statements on broad actions so that they are
relevant to policy and are timed to coincide with meaningful points in agency
planning and decisionmaking.
40 CFR 1502.4(b); emphasis added
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CEQ provides further direction in its 40 Questions:
24a. Environmental Impact Statements on Policies, Plans or Programs. When are EISs
required on policies, plans or programs?
A. An EIS must be prepared if an agency proposes to implement a specific policy, to adopt
a plan for a group of related actions, or to implement a specific statutory program or
executive directive. Section 1508.18. In addition, the adoption of official policy in the
form of rules, regulations and interpretations pursuant to the Administrative Procedure Act,
treaties, conventions, or other formal documents establishing governmental or agency
policy which will substantially alter agency programs, could require an EIS. Section
1508.18. In all cases, the policy, plan, or program must have the potential for significantly
affecting the quality of the human environment in order to require an EIS. It should be
noted that a proposal "may exist in fact as well as by agency declaration that one exists."
Section 1508.23.
The proposal at hand does have the potential to significantly affect the quality of the human
environment and as such should be analyzed in an EIS. The proposed directives would introduce
a whole new use to NFS lands, which in most cases will limit public access to public lands once
permits are issued. The attendant infrastructure needed to utilize the power generated in the form
of transmission lines, corridors and roads are also likely to have a significant effect. In addition,
this use could have a significant effect on other uses of NFS lands, including other commercial
activities.
The Forest Service in making its case that analysis under NEPA is not needed stated,
Section 31.12, paragraph 2, of FSH 1909.15 (67 FR 54622, August 23,
2002) excludes from documentation in an environmental assessment or
environmental impact statement ``rules, regulations, or policies to
establish Service-wide administrative procedures, program processes, or
instructions.'' The agency has concluded that the proposed special use
and wildlife monitoring directives fall within this category of actions
and that no extraordinary circumstances exist which would require
preparation of an environmental assessment or environmental impact
statement.
Federal Register, Volume 72, No. 184, page 54238
The agency has used this same argument with a number of recent programs, plans and
policies. In the case of the National Forest Management Act regulations the court has responded.
The requirement for an EIS to analyze the effects of these proposed directives is provided by the
recent decision in Citizens for Better Forestry v. U.S. Dept. of Agriculture, 481 F.Supp.2d 1059
(N.D. Cal., 2007).
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The District Court stated:
NEPA requires some type of procedural due diligence - even in cases involving
broad, programmatic changes. … NEPA does indeed contemplate preparation of
EAs and EISs in the case of programmatic rules and changes.
Citizens for Better Forestry, 481 F.Supp.2d at 1085 (emphasis in original).
The agency claims that the lack of NEPA analysis at the programmatic scale will be
addressed on a project-by-project basis. However, this deferral of analysis means that
consideration of the cumulative impacts of the wind energy program will not be conducted. The
Forest Service’s approach is a textbook example of deferring consideration and attempting to
minimize environmental consequences (and avoid preparation of a comprehensive EIS) by
segmenting proposed and reasonably foreseeable development into smaller parts in violation of
NEPA. As the Supreme Court has stated, where several proposals “will have cumulative or
synergistic environmental impact upon a region are pending concurrently before an agency, their
environmental consequences must be considered together.” Kleppe v. Sierra Club, 427 U.S. 390,
410 (U.S. 1976). “To permit noncomprehensive consideration of a project divisible into smaller
parts, each of which taken alone does not have a significant impact but which taken as a whole
has cumulative significant impact, would provide a clear loophole to NEPA.” Scientists' Inst. for
Pub. Information, Inc. v. AEC, 156 U.S. App. D.C. 395, 481 F.2d 1079, 1086 n.29, 1086-89
(D.C.Cir. 1973) (Holding that an EIS is required for an overall project where individual actions
are related logically or geographically). “Segmentation of a large or cumulative project into
smaller components in order to avoid designating the project a major federal action” violates
NEPA. Susquehanna Valley Alliance v. Three Mile Island Nuclear Reactor, 619 F.2d 231, 240
(3d Cir. 1980). NEPA requires that cumulative effects analysis be conducted.
The courts’ direction applies here as well; the broad programmatic change of introducing
commercial use of NFS lands for wind energy facility development and power generation
demands preparation of an EIS with complete cumulative effects analysis.
Other Agency Actions on Wind Energy Development
Two other land and water management agencies have recently dealt with the introduction of
similar programs. Both the Bureau of Land Management (BLM) and the Minerals Management
Service (MMS) have begun to analyze the effects of renewable energy development on the lands
and waters over which they have jurisdiction. In both cases, each agency prepared a PEIS to
guide and analyze agency policy on wind energy development.
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Bureau of Land Management (BLM)
The BLM was quite clear about the need for an EIS, stating on its web site,
Why the Wind Energy Development Programmatic EIS Is Needed
The Wind Energy Development Programmatic EIS is required to maintain compliance
with the National Environmental Policy Act of 1969, which specifies when EIS's must
be prepared.
Federal laws and regulations require the federal government to evaluate the effects of its
actions on the environment and to consider alternative courses of action. The National
Environmental Policy Act of 1969 (NEPA) specifies when an environmental impact
statement (EIS) must be prepared. NEPA requires that an EIS be prepared for major
federal actions with potential for significant impact on the quality of the human
environment. The BLM has determined that amending land use plans and the
establishment of a Wind Energy Development Program would be major federal actions as
defined by the NEPA, and, thus, the BLM has prepared an EIS.
See http://windeis.anl.gov/eis/why/index.cfm (emphasis in original)
The agency also discussed the need for a programmatic EIS as follows,
Why a Programmatic EIS Is Needed
A Programmatic EIS evaluates the environmental impacts of broad agency actions, such
as the setting of national policies or the development of programs. Because BLM's efforts
to evaluate additional wind energy development on public lands include the amendment
of BLM land use plans and establishment of a Wind Energy Development Program, a
Programmatic EIS is appropriate.
See http://windeis.anl.gov/eis/why/index.cfm
The Forest Service is also clearly undertaking a major federal action in establishing a wind
energy development program.
Minerals Management Service (MMS)
The Minerals Management Service (MMS) of the Department of the Interior has also begun
to examine the effects of authorizing alternative energy uses, including wind energy, of the Outer
Continental Shelf. The agency states on its web site,
The United States Department of the Interior, Minerals Management Service (MMS),
has prepared a final programmatic EIS in support of the establishment of a program for
authorizing alternative energy and alternate use (AEAU) activities on the Outer
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Continental Shelf (OCS), as authorized by Section 388 of the Energy Policy Act of 2005
(EPAct), and codified in subsection 8(p) of the Outer Continental Shelf Lands Act
(OCSLA). The final programmatic EIS examines the potential environmental effects of
the program on the OCS and identifies policies and best management practices that may
be adopted for the program. Under the program, MMS has jurisdiction over AEAU
projects on the OCS including, but not limited to: offshore wind energy, wave energy,
ocean current energy, offshore solar energy, and hydrogen generation. MMS will also
have jurisdiction over other projects that make alternate use of existing oil and natural
gas platforms in Federal waters on the OCS.
The programmatic EIS evaluates the issues associated with AEAU project development,
including all foreseeable potential monitoring, testing, commercial development,
operations, and decommissioning activities in Federal waters on the OCS.
See http://www.ocsenergy.anl.gov/ (emphasis in original)
The Forest Service is also proposing procedures and policies to guide monitoring, testing,
commercial development, operations, and decommissioning activities for wind energy
development on all acres of the national forest system. The Forest Service, BLM and MMS are
all legally required to comply with the same suite of laws in this case. Yet the Forest Service has
not conducted environmental analysis of the effects of their wind energy program, not complied
with the requirements of NEPA and failed to provide sufficient rationale for its failure to do so.
Wind energy projects should be treated the same as any other proposed use of federal lands,
subject to thorough, programmatic and site-specific analysis, and public participation. All laws
and regulations applicable to other projects on the federal lands must be complied with,
including the National Environmental Policy Act (NEPA), the National Forest Management Act
(NFMA), the Federal Land Policy and Management Act (FLPMA), the Endangered Species Act
(ESA), the Migratory Bird Treaty Act (MBTA), the National Historic Preservation Act (NHPA)
and other federal laws. The first steps in that compliance should be completion of a
programmatic EIS and, as discussed below, formal consultation with the US Fish and Wildlife
Service.

ESA Consultation with the US Fish and Wildlife Service (FWS) is Required
The Forest Service included a regulatory findings section in the Federal Register notice, but
failed to mention (or comply with) one of its most common regulatory compliance categories:
compliance with the Endangered Species Act (ESA).
Congress enacted the Endangered Species Act (ESA) as “a means whereby the ecosystems
upon which endangered species and threatened species depend may be conserved.” 16 U.S.C. §
1531(b). As the Supreme Court observed, the statute “afford[s] endangered species the highest
of priorities.” TVA v. Hill, 437 U.S. 153, 194 (1978). To achieve its objectives, Congress
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directed FWS to list species that are “threatened” or “endangered,” as defined by the ESA. 16
U.S.C. § 1533; § 1532(6) & (20).
Once a species is listed, Section 7 of the ESA mandates that every federal agency “consult”
with FWS when taking any action that "may affect" listed species. 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a); Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 422 F.3d 782, 790 (9th
Cir. 2005). The purpose of the Section 7 consultation process is to insure that no agency actions
“jeopardize the continued existence” of a listed species. Id. To facilitate the consultation
process, the “action agency” prepares a “biological assessment,” (BA) which identifies the listed
species in the action area and evaluates the proposed action's effect on the species. Id. § 1536(c);
50 C.F.R. §§ 402.02, 402.12. Through a biological assessment, the agency determines whether
formal or informal consultation is necessary. 50 C.F.R. § 402.13(a). When formal consultation is
necessary, FWS prepares a “biological opinion” (BO) that determines whether the agency’s
action will result in jeopardy to the species. 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. § 402.14(g).
If there is jeopardy, FWS sets for “reasonable and prudent alternatives” aimed at avoiding
jeopardy. 16 U.S.C. § 1536(b)(3)(A). If there is no jeopardy, FWS identifies the reasonable and
prudent mitigation measures. Id. § 1536(b)(4).
The ESA defines agency action broadly. 16 U.S.C. § 1536(a)(2); Lane County Audubon
Soc’y v. Jamison, 958 F.2d 290, 294 (9th Cir. 1992). It includes “all activities or programs of
any kind authorized, funded, or carried out, in whole or in part, by Federal agencies.” 50 C.F.R.
§ 402.02 (emphasis added). Agency actions include those “actions directly or indirectly causing
modifications to the land, water, or air.” Id. § 402.02. Setting direction to guide special use
authorization of (a new) use of NFS lands constitutes agency action within the meaning of the
ESA.
By setting this direction for special use authorization without taking steps to consider
potential (cumulative and) adverse effects to protected species and to incorporate appropriate
limitations on potential projects, the Forest Service is failing to comply with the mandates of the
Endangered Species Act to ensure that its actions are “not likely to jeopardize the continued
existence of any endangered or threatened species.” 16 U.S.C. § 1536(a)(2). In fact,
authorization of wind energy facilities is likely to jeopardize the continued existing of many
endangered or threatened species.
Moreover, all federal agencies are obligated to conserve listed species by "carrying out
programs for the conservation of endangered species and threatened species." 16 U.S.C. §
1536(a)(1). Under the ESA, "conserve" is defined as recovering a species. Therefore, not only is
the Forest Service obligated to not jeopardize the survival and recovery of listed species, but the
agency is required to take steps within its purview to recover these species. 16 U.S.C. § 1532(3)
(definition of "conserve").
The Forest Service must engage in the Section 7 consultation process directed by the ESA for
endangered and threatened species prior to setting policy and direction for NFS lands. In order
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to comply with the ESA, the Forest Service must prepare a biological assessment, engage in
formal consultation with the U.S. Fish & Wildlife Service, and identify and incorporate
appropriate alternatives and/or mitigation measures. See, 16 U.S.C. §§ 1536(c)(1) and
1536(a)(2); 50 C.F.R. §§ 402.12(k)(1) and 402.14(a). The agency also must carry out programs
to conserve listed species in the action area. See 16 U.S.C. § 1536(a)(1).
The BLM and the MMS both prepared biological assessments for their wind energy
programs, entered into formal consultation with the FWS and received biological opinions. The
Forest Service must do the same.

Compliance with the National Historic Preservation Act (NHPA) is Required
Section 106 of the National Historic Preservation Act of 1966 (“NHPA”) (16 U.S.C. §§ 470
et seq.) requires federal agencies to take into account the effects of their undertakings on historic
properties. 36 CFR § 800.1. The definition of “undertaking” is as follows:
undertaking means a project, activity, or program funded in whole or in part under the
direct or indirect jurisdiction of a Federal agency, including those carried out by or on
behalf of a Federal agency; those carried out with Federal financial assistance; and those
requiring a Federal permit, license or approval.
36 CFR § 800.16(y) (emphasis added).
The actions of the Forest Service in adding a new use to the NFS and setting direction for the
Wind Energy Special Uses program certainly fit within this definition. In particular, the “Section
106” (16 U.S.C. § 470f) review process obligates the Forest Service to consider the effects of
management actions on historic and cultural resources listed or eligible for inclusion under
NHPA. Further, the NHPA stipulates that consultation among agency official(s) and other
parties with an interest in the effects of the undertaking on historic properties commence at the
earliest stages of planning. Clearly, Section 106 consultation must be conducted before the
promulgation of these directives is complete.
To satisfy the Section 106 compliance requirement, the Responsible Agency Official must
consult with the State Historic Preservation Officer(s) (SHPO), and appropriate Tribes and/or
Tribal Historic Preservation Officer(s) (THPO). The Forest Service process for setting direction
as currently being conducted also has the effect of denying SHPOs and THPOs their required
right to consultation; special use authorization direction for wind energy development would be
set in place before the required consultation process even began. This must be rectified.
Additionally, Section 106 requires the Forest Service to give the Advisory Council on Historic
Preservation (ACHP) an opportunity to comment before the Forest Service takes action. The
ACHP criteria for Council involvement as defined in Appendix A to Part 800 (36 CFR § 800)
make it almost certain the Council will choose to participate in consultation.
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Beyond the NHPA compliance and consultation requirements, the Responsible Agency
Official must consult with, invite, and offer opportunities for federally recognized Indian Tribes
to collaborate and participate in the planning process. This is to satisfy the necessary
Government-to-Government consultation with Tribes stipulated under Executive Order 13175.
Before proceeding with finalizing policy on wind energy development, the Forest Service
must complete the Section 106 consultation process. The notice and comment function of this
obligation is usually conducted concurrent with the notice and comment provisions of NEPA.
As we recommend NEPA analysis elsewhere in these comments, Section 106 requirements could
and should be fulfilled in a joint process.

Special Uses Authorization: Uses of National Forest System Land
A longstanding tenet of Forest Service policy on uses of national forest system lands has
been that the agency does not compete with private industry and does not issue permits or allow
uses that could be offered or take place on private lands. The Forest Service created a brochure
to explain the special use authorization process to potential applicants that makes this clear:
“The Agency’s special-uses program authorizes uses on NFS lands that provide a benefit
to the general public and protect public and natural resources values…The Forest Service
carefully reviews each application to determine how the request affects the public’s use
of NFS land. Normally, NFS land is not made available if the overall needs of the
individual or business can be met on nonfederal lands.
Application Process:
Your request must not require exclusive or perpetual use or occupancy.
Alternatives:
You must first consider using nonfederal land. Lower costs or fewer restrictions are not
adequate reasons for use of NFS lands. Provide alternative locations for the proposal in
your application.”
“Obtaining a Special-Use Authorization with the Forest Service, The Application
Process”, U.S. Department of Agriculture, Forest Service (no date)
We are dismayed to see the Forest Service seemingly reversing this policy, particularly when
private land development has many advantages over public land development. Private land
development brings money to local landowners and adds more money to local economies in the
form of taxes and local expenditures. Public access is not affected on private land and many of
the environmental considerations are not at issue as well.
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A clear and compelling purpose and need for any project needs to be made under NEPA at
the start of the environmental analysis process. We will be interested to see how a compelling
case can be made for the use of NFS lands over private lands for wind energy development.
Please also explain the seeming change in this long-standing Forest Service special uses policy.

NEPA, Cumulative Effects and the Proposed Wind Energy Program
In ignoring the requirements of NEPA and failing to prepare a PEIS, the Forest Service has
not analyzed or disclosed the effects of the cumulative impacts of numerous current Forest
Service proposals in combination with the proposed wind energy program. The additive impact
of these other agency proposals to the proposed wind energy program would serve to undermine
the analysis of effects, the determination of significance under NEPA and the disclosure of said
effects and significance to the public at both the programmatic and site-specific levels.
The proposed wind energy Handbook and Manual additions contain little in the way of
specific NEPA requirements. However, the Forest Service has proposed significant changes to
its responsibilities under NEPA to be codified in the Code of Federal Regulations. These
changes (and their effects related to the wind energy program) include:
“Minor” Special Uses
Under proposed 36 CFR 220.6(e)(3), the approval, modification, and continuation of minor
special uses using no more than five contiguous acres of land would qualify for a categorical
exclusion (CE) from analysis under NEPA. In the case of wind energy development, NEPA
analysis for Minimum Area Permits for site testing and feasibility would qualify for a CE. Given
the new use (wind energy development) being introduced to NFS lands we don’t believe this low
level of analysis and public disclosure is warranted. However, under the proposed regulations it
would be allowed.
Range of Alternatives
The proposed NEPA regulations state that EAs and EISs document alternatives but “no
specific number of alternatives is required or prescribed.” § 220.5(e) (re EISs); § 220.7(b)(2) (re
EAs). Existing directives, on the other hand, provide that all environmental analyses: “[c]onsider
a full range of reasonable alternatives. . .” (FSH 1909.15, Ch. 12.33); “develop and consider all
reasonable alternatives…” (FSH 1909.15, Ch. 14); “develop other alternatives fully and
impartially. Ensure that the range of alternatives does not prematurely foreclose options that
might protect, restore, and enhance the environment.” FSH 1909.15, Ch. 14.2. This change
suggests the agency is moving towards a more limited approach to considering alternatives,
which we believe could be impermissible under NEPA. In the case of wind energy development,
it could allow the agency to examine only the proposed permit area and the no action alternative
and ignore other reasonable alternatives.
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Alternatives in EAs and the No Action Alternative
The proposed NEPA regulation § 220.7(2)(i), regarding EAs, states that “[w]hen there are no
unresolved conflicts concerning alternative uses of available resources (NEPA section
102(2)(E)), the EA need only analyze the proposed action and proceed without consideration of
additional alternatives.” A great deal of discretion is given to the authorizing official to
“consider” various effects (see below) in determining whether, where and how to grant wind
energy permits and facility construction. We hope that we would not see this NEPA provision
used unnecessarily in introducing this new use to the national forest system.
A Narrowing of the Definition of Reasonably Foreseeable Future Actions
The Forest Service is proposing to redefine the term “reasonably foreseeable future actions”.
The proposed definition reads, “[t]hose activities not yet undertaken, for which there are existing
decisions, funding, or identified proposals.” § 220.3. This definition is far too narrow to
encompass the plain language meaning of reasonably foreseeable future actions. It could
eliminate from consideration a host of activities on national forest system lands which are clearly
reasonably foreseeable. First of all, the phrase “not yet undertaken” would seem to eliminate
from evaluation those effects that have taken place in the past and will continue into the future.
Continue grazing on an allotment and ongoing wind energy development are but two types of
these activities. Secondly, actions such as illegal ORV incursions onto NFS lands and incursion
of new types of wildlife and plants (especially invasives) into a previously unroaded area
following road or transmission corridor construction are reasonably foreseeable future actions
that will occur even in the absence of “existing decisions, funding, or identified proposals.”
These actions will have effects and must be evaluated.
The proposed language also suggests an improper focus on activities taking place primarily
on NFS lands and fails to mention other agencies’ actions or activities on private, state, tribal or
other federal land, as set forth in the CEQ definition. The potential for ignoring activities on
private lands is especially troubling given the miles of boundary line NFS lands share with
private land and the increasing effects of private land use, such as primary and secondary
housing developments and resort communities. Ignoring activities on adjacent state, other
federal or tribal lands is also a problem as it may fail to identify potential sources of conflict or
alternatively, potential opportunities to effectively develop and site wind energy facilities.
Conversion of Permits to Easements or Leases
Proposed 36 CFR 220.6(d)(10)(ii) proposes to allow conversion of existing special use
authorizations to new types of special use authorizations without need of a project or case file or
decision memo (or by extension, public notification). The example given is converting a permit
to a lease or easement. Special use permits, leases and easements are all very different legal
instruments. We do not believe they are interchangeable. In the case of wind energy facilities
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this could allow the conversion of a 30-year wind energy facility permit to an easement or lease
which often have longer time limits or are sometimes granted in perpetuity. This could set a
dangerous precedent in permanently removing public access to NFS lands without any public
notice. The Forest Service should stipulate that should this proposed regulation be enacted that it
will not apply to wind energy facilities and permits.

Appropriate Siting for Wind Energy Facilities
When the Forest Service considers use of NFS lands for potential wind energy facility
development Wilderness Areas should not be the only areas where testing and facility
development are not allowed. The following areas should also be off-limits to wind energy
development:
¾ Wilderness Study Areas (WSAs) and proposed Wilderness Areas (not just legislatively
designated WSAs)
¾ National Recreation Areas (NRAs); National Conservation Areas (NCAs); and National
Scenic Areas (NSAs)
¾ Research Natural Areas (RNAs) and candidate RNAs
¾ National Historic and National Scenic Trails
¾ National Register of Historic Places (NRHP) listed and eligible sites; important
paleontological sites
¾ Native American sacred sites
¾ National Wild, Scenic, and Recreational Rivers, study rivers and segments, and eligible
rivers and segments
¾ Roadless Areas
¾ TWS, et al “Mountain Treasures” areas identified on eastern national forests
¾ Statutorily protected areas such as the Legislated Land Use Designation II (LUD II) areas
on the Tongass National Forest
¾ Threatened, endangered and sensitive species habitat, as well as critical cores and
linkages for wildlife habitat, bird migration corridors and important foraging areas
¾ Citizen Proposed Wilderness Areas
¾ Other lands with wilderness characteristics
As proposed, the effects of wind energy development on many of the special land types listed
above are to be “considered” but not prohibited. We believe this direction should be changed to
make these areas off-limits.
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Agency Discretion
The proposed Forest Service Handbook and Manual changes provide the authorizing official
with a great deal of discretion in implementing wind energy development on NFS lands. The
language proposed amounts to little more than guidance with little in the way of standards or
strict requirements. Words such as “consider”, (e.g. “Consider the effects of wind energy uses
on public access via roads, trails and waterways. Proposed FSH 2709.11, Ch 72.31d.),
unaccompanied by any other qualifying phrases set a low bar for compliance. If the authorizing
official says that he or she considered any of the listed items, the extent of that consideration and
its effects on the ultimate decision do not have to be described or disclosed. We have seen how
the term “consider” is used by responsible officials in determining the level and quality of
economic analysis at the project level on a number of forests and grasslands. The use of the
phrase here gives us pause. More detailed direction to the field to flesh out the use of the term
“consider” and requirements for disclosure of the steps and analysis taken in “considering”
various aspects of the effects of proposals would be useful and might serve to allay our concerns.

Best Management Practices and Minimum Standards for Mitigation
The directives contain little if any language on best management practices (BMPs). The
Forest Service should take a page from the BLM to address this issue. The BLM’s Wind Energy
Development Program and Associated Land Use Plan Amendments established policies and best
management practices (BMPs) for the administration of wind energy development activities and
established minimum requirements for mitigation measures. These apply uniformly to all future
wind projects on BLM land and must be incorporated by project proponents in plans of
development. The policies and BMPs of the Wind Energy Development Program provide a
baseline set of stipulations, much like Forest Service standards; additional stipulations would be
developed, as needed, to address site-specific issues and concerns, on the basis of relevant land
use plan requirements, other BLM mitigation guidance, and mitigation measures identified and
discussed in the BLM’s PEIS. The Forest Service should also develop BMPs and standards as
part of developing a PEIS on wind energy development.

Economic Analysis and Regulatory Certifications
FSH 2709.11, Ch 72.31c details community and tourism considerations that should be
examined when screening wind energy special use proposals:
1.

2.

Where possible, and to the extent practicable, manage wind energy uses to protect
community tourism values associated with natural scenery, recreation settings, wildlife
viewing, fishing, and significant cultural resources.
Consider the effects of wind energy use on tourism values and communities including
opportunities to enhance tourism.
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The phrases “where possible, and to the extent practicable” and “consider” make these
criteria closer to guidelines than standards. The extent to which these community values would
be protected is unclear. In addition, FSH 2709.11 Ch 72.3 makes clear that “the direction on
siting considerations (sec 72.31) applies only to screening of wind energy special use proposals,
not to processing of wind energy special use applications (sec 73).” (emphasis added) The
meaning of this section is unclear. The FSH section should be revised to more clearly explain
what is meant by this sentence.
The Federal Register notice in its Regulatory Certifications / Regulatory Impact section,
discloses the following:
Moreover, the proposed directives have been considered in light of the Regulatory
Flexibility Act (5 U.S.C. 602 et seq.). It has been determined that the proposed directives
would not have a significant economic impact on a substantial number of small entities as
defined by the act because the proposed directives would not impose record-keeping
requirements on them; would not affect their competitive position in relation to large
entities; and would not affect their cash flow, liquidity, or ability to remain in the market.
The proposed directives would have no direct effect on small businesses. The proposed
directives merely clarify existing requirements that apply to processing special use
proposals and applications and issuing permits for wind energy uses.
Federal Register, Volume 72, No. 184, page 54238
We would like a copy of the determination and analysis for this finding. Please explain how
the proposed directives would have no direct effect on small businesses. Secondly, we question
the statement (also on page 54238 of the Federal Register Notice) that “the proposed directives
merely clarify existing requirements that apply to processing special use proposals and
applications and issuing permits for wind energy uses.” Wind energy development is an entirely
new use of NFS lands. A wind energy facility has never been built on any national forest or
grassland. FSH 2709.11, Chapter 70 is an entirely new chapter in the FSH Special Uses
Handbook written to address this new use of the national forest system. FSH 2609.13, Chapter
80 is an entirely new chapter in the FSH Wildlife Monitoring Handbook meant to address
monitoring at wind energy sites. It is our understanding that the direction contained in this
Federal Register notice was written to provide guidance previously lacking regarding wind
energy facilities. How then can this be a clarification of existing requirements?
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Monitoring and Permit Administration of Wind Energy Facilities
First of all, we believe every wind energy facility and permit (including minimum area
permits) should require a monitoring plan. There shouldn’t be any question as to whether a
monitoring plan is needed or not. Wind energy development is a new use of NFS lands and as
such little in the way of monitoring data exists. Wind energy facility monitoring data is also
notoriously hard to obtain for wind energy facilities on private land. Therefore, the agency
should take advantage of every opportunity to gain the valuable data that will allow it to
accurately assess the impacts of wind energy development.
Secondly, any wind energy facility on public land is going to involve some loss of public
value if for no other reason than loss of access once test towers and longer-term facilities are
built. Companies will want to protect their assets, and security measures that limit access are
highly likely. In order to receive some “return” on this loss of value, the permit holder should
turn over all monitoring data to the Forest Service and the public, not just summarize the results
for the agency on a yearly basis. The monitoring data provided will be useful to scientists and
the academic community (and by extension the general public) in filling in the incomplete
picture on the impacts of wind energy facility development.
Finally, permit operational requirements must be strengthened. Time deadlines need to be
added to make these measures truly enforceable. For example, it does no good to stipulate that
permit holders “completely repair, replace or remove inoperative wind turbines” (FSH 2709.11,
Ch 77.4) if there are no time deadlines attached. As written, the permit holder could wait to
comply with this measure until the 29th year of their permit and still be in compliance. The
directives need to be reviewed to ensure all permit measures are enforceable.

***************************
We are encouraged that the Forest Service has begun to address renewable energy uses on
NFS lands. However, we are disappointed that the agency has ignored the requirements of
NEPA and the ESA and failed to follow the example set by fellow federal agencies in analyzing
the effects of this new use. The proposed wind energy program must also be analyzed in
combination with other agency proposals, particularly with recent proposals to change Forest
Service NEPA compliance requirements. Overall, the requirement for preparation of a PEIS for
this proposed program should dictate the next agency steps. We look forward to continued
discussion of this proposal.
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Should you have any questions or need clarification on these comments, please contact Mary
Krueger at the Wilderness Society at the number or address listed below. Signature verification
is available for all the groups and individuals listed that follow. Thank you for your time and
consideration.
Sincerely,

Mary C. Krueger
Forest Policy Analyst
The Wilderness Society
950 Pearl Hill Road
Fitchburg, MA 01420
(978) 342-2159
mary_krueger@tws.org

Judith Holyoke Schoyer Rodd
Director - Friends of Blackwater
501 Elizabeth St., Room 3
Charleston, WV 25311
(304) 345-7663
info@saveblackwater.org

Emily Platt
Executive Director
Gifford Pinchot Task Force
917 SW Oak Street, Suite 407
Portland, Oregon 97205
(503) 221-2102
emily@gptaskforce.org
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Doug Heiken
Conservation and Restoration Coordinator
Oregon Wild formerly Oregon Natural Resources Council (ONRC)
PO Box 11648
Eugene, OR 97440
(541) 344-0675
dh@oregonwild.org

Lisa Linowes
Industrial Wind Action Group
286 Parker Hill Road
Lyman, NH 03585
(603) 838-6588
llinowes@windaction.org

Eleanor Tillinghast
President
Green Berkshires, Inc.
P.O. Box 342
Great Barrington, MA 01230
(413) 528-9363
etillinghast@greenberkshires.org
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Hugh Irwin
Conservation Planner
Southern Appalachian Forest Coalition
46 Haywood Street, Suite 323
Asheville, NC 28801
(828) 252-9223
hugh@safc.org

Patti Reum
representing
Bear Mountain Farm and Wilderness Retreat
Bear Mountain Hawk Watch
Highland County Eagle Survey
2599 Bear Mountain Rd.
Monterey, VA 24465
(540) 468-2700
bearmountain@ntelos.net

Shane Jimerfield
Executive Director
Siskiyou Project
213 SE H. St.
Grants Pass, OR 97526
(541) 476-6648
shane@siskiyou.org
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Caitlin Love Hills
National Forest Program, Director
American Lands Alliance
726 7th Street, SE
Washington, D.C. 20003
(202) 547-9105 / 9400
caitlin@americanlands.org

Bryan Bird
Wildplaces Program Director
Forest Guardians
312 Montezuma
Santa Fe, NM 87501
(505) 988-9126 x 1157
bbird@fguardians.org

Peter Shoenfeld, Ph.D.
Chair, Wind Energy
West Virginia Highlands Conservancy
P O BOX 306
Charleston, WV 25321
304 866 3484
304 704 9067
pshoenfeld@gmail.com

Thomas R. Richardson
President
Highlanders for Responsible Development, Inc.
P.O. Box 685
Monterey, VA 24465
540-468-2734
tomranric@yahoo.com
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Eric Rosenbloom
President
National Wind Watch, Inc.
P.O. Box 293
Rowe, MA 01367
(802) 472-5458

Ed Mayer and Sue Brown
Earth Matters Inc.
PO Box 7361
Asheville, NC 28802
(717) 818-6894
ednsue74@earthlink.net

Bonnie Phillips
Executive Director
Olympic Forest Coalition
606 Lilly Road NE #115
Olympia, WA 98506
(360) 456-8793
Bonnie@olympicforest.org

Kenneth D. Kimball
Director of Research
Appalachian Mountain Club
PO Box 298
Gorham, NH 03581
(603)-466-2721 x 199
kkimball@outdoors.org

John Woolley
Chair
Olympic Forest Coalition (OFCO)
1606 E. Sequim Bay Rd.
Sequim, WA 98382
(360) 683-0724
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Ajax Eastman
Chairman
Maryland Wildlands Committee
112 E. Lake Ave.
Baltimore, MD 21212
(410) 323-2999

Steve Brooks
Executive Director
Virginia Forest Watch
1097 Old Quarry Drive
Nickelsville, VA 24271
(276) 476-2176
vafw@mounet.com

David Hannah
Conservation Director
Wild Virginia
P.O. Box 1065
Charlottesville, VA 22902
(434) 971-1553
dhannah@wildvirginia.org

Tammy Belinsky
9544 Pine Forest Road
Copper Hill, VA 24079
540/929-4175
tambel@hughes.net

Larry V. Thomas
Vice President
Friends of Beautiful Pendleton County
P.O. Box 218
Franklin, WV 26804
(304) 567-2602
larryvthomas@aol.com
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Buck Lindekugel
Conservation Director
SEACC
419 6th Street, #200
Juneau, AK 99801
(907) 586-6942
buck@seacc.org

Paulette Hammond
President
Maryland Conservation Council
2304 South Road
Baltimore, MD 21209-4430
410-747-3811
phamm001@earthlink.net

D. Daniel Boone
8111 Chestnut Avenue
Bowie, MD 20715
(301) 464-5199
ddanboone@yahoo.com

Leigh Haynie
Staff Attorney
Center for Biological Diversity
1009 Kidder Road
Carencro, LA 70520
(337) 886-9145
envirolah@earthlink.net
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Michael J. Kellett
Executive Director
RESTORE: The North Woods
P.O. Box 1099
Concord, MA 01742
978.392.0404
kellett@restore.org

Frank M. Piccolella Sr.
Tioga Preservation Group
573 Roaring Branch Road
Liberty, PA
(570) 724-0626
fieldflowers@epix.net

Dave Werntz
Science and Conservation Director
Conservation Northwest
1208 Bay Street, Suite 201
Bellingham, WA 98225
dwerntz@conservationnw.org

Betsy Loyless
VP for Policy
National Audubon Society
1150 Connecticut Avenue, N.W., Suite 600
Washington, D.C. 20036
202-861-2242
bloyless@audubon.org

Bruce E. Varner
President
Neighbors for Safe Wind Farms
771 Black Oak Rd.
Newfield, NY 14867
607-275-0951
bevarner@lightlink.com
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Ryan Demmy Bidwell
Executive Director
Colorado Wild
P.O. Box 2434
Durango, CO 81302
970-385-9833
www.coloradowild.org

Sandra K. Goss
Executive Director
Tennessee Citizens for Wilderness Planning
130 Tabor Road
Oak Ridge, TN 37830
sandra@sandrakgoss.com

Suzanne Lewis
Biodiversity Conservation Alliance
P. O. Box 1512
Laramie, WY 82073
307-742-7978
suzanne@voiceforthewild.org

Robert Pforzheimer
338 Michaud Dr
Sutton, VT 05867
(802) 467 1108
rpforz@hotmail.com

Rebecca K. Thomas
P.O. Box 194
Circleville, WV 26804
(304) 567-2602
kayethomas@spruceknob.net

John Droz, Jr.
8013 Winthrop Rd
Greig, NY 13345
(315) 348-8428
aaprjohn@northnet.org
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Mike Petersen
Executive Director
The Lands Council
423 W. 1st Ave, Suite 240
Spokane, WA 99201
509-838-4912
mpetersen@landscouncil.org

Spencer Lyman
PO Box 4
Sheffield, VT 05866
(802) 738-6766
spncr_lyman@yahoo.com

Bruce E. Varner
771 Black Oak Rd.
Newfield, New York 14867
(607) 275-0951
bevarner@lightlink.com
pastorv@lightlink.com

Ruth and Peter Lavin
497 Orlando Avenue
State College, PA 16803
(814) 238-1547
Pml4@psu.edu

James and Sandy Wilbur
Londonderry, VT
swilbur@ix.netcom.com

Rene M. Taylor
29056 E. 1200 N. Rd.
Ellsworth, Illinois 61737
(309) 724-8373
usborne5@farmwagon.com
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Lawrence A. Taylor
29056 E. 1200 N. Rd.
Ellsworth, Illinois 61737
(309) 724-8373
usborne5@farmwagon.com

Ariel A. Taylor
29056 E. 1200 N. Rd.
Ellsworth, Illinois 61737
(309) 724-8373
m_karisma87@yahoo.com

Michael Winkler
N7657 Redtail Lane
Malone, WI 53049
winklerorama@gmail.com

Donald S. Heintzelman
6345 Ridge Rd., Apt. 2
Zionsville, PA 18092
donsh@enter.net

Eve D. Firor
PO Box 572
Franklin, WV 26807
(304) 358 2506
evefiror@gmail.com

Gerald Sahrle
7438 Myers Rd.
Perry, NY 14530
g.sahrle@frontiernet.net

Jack and Nancy Zeller
116 Paine Rd
Westmoreland, NH 03467
jackzeller@verizon.net
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Kari and Patrick Pagnano
217 Thompson Street
New York, NY 10012
212-475-2566
kpagnano@earthlink.net
Dona Tracy
President
Wildcare Inc / Hudson Valley Raptor Center
313 Tower Hill Road
Osterville, MA 02655
(508) 428-9924
donatracy@comcast.net

Dave and Deloras Vind
N26992 Tolokken Rd
Arcadia,WI 54612
(608) 525-2103
davevind@hotmail.com

Linda and Gerald Saparoff
129 Saparoff Lane
Barton, Vermont 05822
lpws@verizon.net

Viola Riggleman
HC 71 Box 26C
Franklin, WV 26807
(304) 358-7566
vjrgnr@gmail.com

Vincent A. Collins
2207 Four-H Camp Rd.
Morgantown, WV 26508
304-291-2780
Vincecollins1@gmail.com
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Carol J. Kosup and Leonard J. Kosup
PO Box 701
Franklin, WV 26807
304/358-3345
carollen@citynet.net

Julie Zickefoose
Indigo Hill Arts
330 Scotts Ridge Road
Whipple, OH 45788
(740) 473-1141
julie@juliezickefoose.com

Elizabeth Thorn
Friends of Columbia County
P.O. Box 213
Dayton, WA 99328
509-382-4820
ethorn@wildblue.net

William H. Martin
Flat Earth Lane
1227 Engle Molers Rd.
Harpers Ferry, WV 25425
(304) 876-3219
whmartin@crotalus.org

Jeff Beyer
Gardinar Road
Martinsburg, NY
315-376-7134

Gordon Yancey
Centerville Road
Martinsburg, NY
315-376-2332
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Sandy and Jim Wilbur
2920 Under The Mountain Road
South Londonderry, VT 05155
802-824-3923

Timothy Yancey
Centerville Road
Martinsburg, NY
315-405-2332
timmy13367@yahoo.com

Judy Baker
101 Hurds Corners Road
Pawling, NY
845-855-9062

North Country Advocates for the Environment
Anne Britton
573 County Route 12
North Bangor NY
518-483-9555
annie12966@yahoo.com

Beverly Holland
Weller Road
North Bangor, NY
518-483-3631

William Clifford, Sr.
579 County Route 12
North Bangor, NY
518-483-3154

Elizabeth Clifford
579 County Route 12
North Bangor, NY
518-483-3154
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Barb and Joe Breaden
N10081 Hwy Y
Mayville WI

Horicon Marsh Systems-Advocates
N10081 Hwy Y
Mayville WI

Robert Kalamasz
PO Box 83
Dayton, WA 99328
studiok@gohighspeed.com
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