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QUIDELINES FUK LANDOWNERS [N NEGOTIATING WIND ENFRGY LEASES
INTRQDUC TION

You may wonder why wind energy should be a topic for discussion at the annual mecting of
the Southwest Kansus Royalty Owners Association but the answer |s easy. Many of our
members are landowners as well &s being nuncral nwners and with the weskened farm economy,
there 13 a tremendous amount of interest among landowners wirnl power developmen! as »
potenia] seoce of oo

b o recent article appenring in the Electricity korum News, the American Wind Energy
Association is predicring that wind msy be the next cash crop harvsited by some American
farmers Currently, wind generates bess than ane per cenl of the natlon's power bul with hig
ympvements in wind power technolegy, with the need 1o produce environmenially clean power,
und with narcud incentives offermd by oth federal and state govemments, wind 13 becoming the
fastest-growing puwer source. The Wind Energy Association predicts six per cent of America’s
pawer will come from the wind by the vear 2020,

Ihe big wind wrmnes reguire large ancas of lunid with strong, steady winds. The top (ive stales for
wind encrgy potentin] ure North Dakota, Texas, Kansas, Suuth Dakots and Montana in that
order. According 1o the Wind Energy Adsoculion, the potential for wind powet 1% enormous. It
sxlimaies thot the wind could produce over ten bithon kilowatis smoually, three tirnes the amount
of power the United States now uses.

The federnl government s provided several Incentlves lo encourage wind energy
development. ineluding the Faom Secunty and Rural Investment Act of 20072 and the Wind Encrgy
Production Tax Credit which is a per kilowalt-hour 1ax credit for wind-generated electaty which
& avallable durng the fitsl 10 vears of operstion. There 13 2o the Renswable Encrgy Prsduction
Incentve providing Ninencial meentive payrients forelectnoity produced and sold by new quehifymg
‘epewahie crergy generanion facihitics. Double-destining balance. five-your deprecianon 15 sis
avn labebe] ww s wintlusine Org

Numerous slates are providing incentives as well. Asnoted above, Kansas is the state with the
nation’s third largest wind energy potential  According w0 the U.S. Energy Information
sdmumsiration. Kangas is one of the four smses with the mast land near existing transmussion lines

suitable for wind encrgy development, making it a leading canchidate for unifivy-scale wind enarpy
gevelopment Asa tax incentive, Kansas offers K.5.A.79-201 which exempls renewable enerpy
praoperiy (rom lhe state properly fax.

NO PERSONAL FXPOSURE TD WIND ENERGY [EASES UNTIL TW €} YEARS AGL

Personally, since my retirement in 1993 T have had no occasion to be interesied in wind conergy
develupment in Kansas untll in recent maniths. My iyt exposure to wind cpoigy wis 15 4
member ol the Agrcoltural snd Minemi Commutles uf the Konias University Fodowmeant
Associalion in the spraing of 201 The Assoaanon, which uwns A quarter seclion in Creay County
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ailjacont 1 the Moriezuma wing farm. was asked by the Florida Power & Light Energy's Gruy
County Wind Energy, 1.LC, to exceute o wind non-obstruction, noise, shadow and overhang
ensement. A decision was made by te committee rot to reeommend the exccution of the easemenit
al the . My personal observation of the proposed casement was thal it was preity one-sided and
overrenching  Ir my mmid, there were numerous objectonable provisons  Ope particular
provislon comlng tu mind was Uit it was a perpetual easement running with the land so long
as the wind furm existed and the easement could nut be teeminated hy the Owner under any
clrcwmndinnmeen.

My neal caposure came several monthy luter when in the fall of 2001 Tinnscently told a close
fricad jn Laweence that T would be glad to look over a wind farm leuse she and her Gunily
were belng ssked 10 execule un some 5,600 pcres of Iand they owned In Texas. [ was 5on ol
curous aboul wlint one of thase wind encrgy leases looked like und | volunteered to look at it for her
withoul el ging anything. B1G MISTAKL! The lease she brought over to the house was 11 pages
long, plus s ithnee page memorandum of lease!

| started poing through the lease and the more | read, the more upset | became! [t turmed ot
tir b U sl pne=sided, unconscionanle, over reeching contmct | hod ever examingd iy my enlire
T tyv-four yeurs of law procuce! Literlly, by the time reached Page 1% and 16, | stanied crussig ool
whole pages which wers sa far over reaching, one sided and unfair, it wus disgusting!

v first advice tu my friend was that she needed to hire un attorney in Texas to protect her
nlerests nnd try to negotlate better lease termes They we e eventually able to negoliate somewhit
better terms bol there ae shl. many objectionable provisions in the lease and they were basiciily wold
“lahe-it-on-lenveat,”

UNEAYORABLE LEASE TERMS

1 won't bure vou with the gory detalls of the contruct, but just to glve you an idea of seme of
the sait terms of that agresment, the lease Is actually perpetual with no termination rights on
the part of the lnndowner without poing te court. The Texas lewse provided for 4 canstruction
pened not w exceed five years with only 2 nominal payment and then the ininal lease 1=rm degns
and exiends lor & penod OF TWenTy Yeers once constructon s campleed

The lesses bus tie option to renew the lease for like periods of ten years vach, plus un indefinite
number of vther ten vearextensdons if producing electrictty in paving quunlities. The lewse cun
L teninated &1 any me by o leasee by piving thinty days notice ol ternunation to the landowner.
o such nghts to ferminate ware given 1o the landowner without filing suit

{ither objectionable provisions of the Texus wind roergy lease, not necessarily in order of
imporiame, were:
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Thie lease covered 5,600 acres but nod all of the land woull necesarily be used for wind
cnergy development. The teaant was mven the exclusive wae of the lend for wind

development and allied purposes. The temant bl the pight o use the properTy far one prject
or could divide 1l inio multiple sepaote projecrs: Also, once the lease was signed, the Owner

has (o @ve sialy dave wotlen pror notice to Tenant forany use of the land other than for
hunting, tanching arvd appcaltuml purposes. The way 1 read that peovision, the
landowner must pel wreilten permision to bullkd o hoowe or to lease the land for oll and

ALY purposes,

It was mhinost inmpossible from the ine priot of the beuse to delermmie the exact amonnt
1o be pulil For et There weie provisions {or payment of three percent of the griss
procecils Tronm the sale ot electncity bul it ook twa 1o thies pages 10 deeline what was
i, Tndeel and excluded from determuning gross proceeds  There wivenlio & minimum annual
el payment ol $10,000 per year  Indtially, the compensution was to be $2,000 per
tnwer bt 1 am happy (o report, my fnend and ber fomily were able to negotinte more
favornble terms of o mintmom rent of $10,000 per year, or $3,000 per tower per year,
or $UOC1 per kelowutt hour for all electricny generated per year. or the sale price of 2.000
mepawitls per vear, of 4% of gross revenoe of clesmety produced and sold per year,
whichiever wiss prealer eaclh year,

There was inilially no inflaticnoary foctor bollt into the louse,

There were no provisions tn protect the landowner from wind or 5ol erosion er for the
landowner to destpnate the location of roads.

The tenant hod the right o mssipn the lease without written consenl [rom lhe
lnndnwner,

The lapduwner had to agree to any morigage to the property as well as agree to any
usshgmment ol the mortgape. Four pages of the lease deal wath the duticsoof the landowne
with respec: 1o o papess or sxsignocs of Morgagess. including the recuarsaua (o exccule
aomeww lease upon wiitien polive.

Ihe leate requires landowner o ewecute additonal documents without sdditicoal
consderaten, wcrder to evidence Uwner's grant of casemenl (0 the Tenaot without spelling
nui the terms of such easements.

1he fease contans provisions whers e andowner 15 tsquired o indemn:fy the tenant
withon? sinilar svovisions 1o prolect the landowmnor,

mMany of the lease provisions are too broad for the ]Hirpu!i.ld prantid.
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(1] The Wndownier is required o execute # Memorandum of Lease so the full lease
document does not have to be placed of record,

COMNCL CORD FITLI. WINT FNERGY LEASE OR EASEMENT

It wa this concern | had in examining the Texas wind encrgy lease that caused me to become
invelved on behalf of the Southwest Kansas Royalty Owners Association ina il poding in
the last Kansas Jegislative session dealing with the recording of wind enerpy lesses.

Kunsas Stote Senato: St Clurk, R-Cakley, Chatrman of the Senate Communes on Unliies. dunng
the post legislolve seasion, senl o any inlemsied party, the weekly aponda on bills pending belore
his commitiee. | notleed In the agenda for the week af March 100, the Committee had
scheduled p hearing on HB2280 requiring the recording of leases pectaining o wind energy.
The hill, ne ariginally drafted, required the fllog of record any T involving wind resoucoed
urml technologies o produce ond gencrate clectricity,  However, by wction of the Houss
Commdtiee on Tilities, the bill was amended to permbit the filing only of n memorandum of
lease or sement and not tee full lease apreement or exsament.

| immedintely alerted SWEKROA President Juhn Crump and Executive Secretary Enck Nordling o
the problem and secured penmission 1o Dile a statement on behalf of the Associntion and on behalf
of Kansas landowners (o reoommend 1o the Senate Committes an Utdditica that the Tull docoment
needec 1o be bled of record | pointed out that [t wos absolutely essenlinl thul any provpective
purchuser or morigagee of linds covered by u wind energy lense or agrecmenl be Dully aware
ot the rights and abligntions of the parties wilh reapect Lo the agrieement

T pointeal vanl further thedi fficulties fced by thal prospecn va purehiser or mongogee in determining
whwa gl heve gocispy of the full docomen: avallable lor examiration o0 nolb placed of recard
I also pointed out that a wind enerpy lease i no different thiun an oif und gus lease and thot Lhe
full terms of an oll and pas lease most be placed of record.

President Crump olso Nied o statcment on hehalf ol the Association expressing his opinton that
all energy companies should be troated the sanw. Since oil and gas leases are requiced to be
filed of record, to do less with wind energy companics would be sclling an unfuvorable
precedent. He also pivinted oot thi fanmers are reguirsd 1o file of recoed water nights and changes
i owister nghts and wind encrgy leases should be no diffenent

Phitip Rldenour, o Cimarron attorney who has represented landowners in negotiating wind
enerpy lesses covering the Monteruma Wind Farm in Gray Couney, and landowners on wind
energy projects i Kiowa, Butler sod Hemilton couniies, also filed a statement on our behalf

veguiring the recording of the full document.

'hil’s staterment was an sye-openss i that be pomzed oul o the commettes it had been his expenence
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it onee the wind f2rm leases wre proposed 2nd sihrmitiz=d 1o the farmers, the compames ulsolutely
pefuse lo nogotiate any changes inthe lease terms Ths resulls, i essence. Phil zaitl, ina "Take-1 o7

leave 1 lease, eanfirming pretty misch what Lexpenenced m the Texas situasion, Phil funher tesaficd
that in tne leases he hod examined, the farmer agrees that il peaple are on the propenty with his
permission and damage 15 done 10 the wind fann installation, e farmer agress 1o mdemnily wod
reimiuirse the wind farm lessee. As anexample.if the tarmer coniract g customsiitier dnd a bearing
Fill sl the custorn cutlers cominne setung the wheat field on fire which resalis i the heat wargnag,
the rotors, the farmes i3 loble for damages

3 most discoursgmy provigions w the leases Ridenour has examined 18 that, withuut sxccption,
the lessee it o shell corpomton crosded tor habnily purposes. He stated, as i exnmple, the wini
firrn i Ciray County 15 wadely thoopht 1o Rave been installed by a mujor vttty bt 1 realidy, the
tense runs o yame sort of wholly owned subsid:ary of whell which has a minuscule nel warth
comadared 1o the lorge pubhic utlity,

The Amociation was reprisented at the Senate hearing on the hill by our lahbyists, John
Pinegar wid Doug Smith, During the discuseien o the bill, the question arose as 1o whertker ol
aned g lenses needed Lo be recorded gl the Comemutics requested that Tissue a legal opinian o that
auestiun, Since 1'm retued and living o Lawreace, | don't have accesi to any law hooks ot hame,
yivd if anvene would have mskel me ten yeard ago 1o do research under those cireumstances. | wauld
have heen compietely belvddied, Byt thanks 10 modem technology and with the help of ook and
Fia baw snaociote, Shotley Ko, § eas ahle 1o do my reseasch on my sty compLLes urd Curme up
wilh 2 six-page Bpinw answenng the questinm in the arfirmative

L was netuslly a ek question sinee the recording Hatule provides thul Yevery instrument i wnnng
that conveys real estale. ony estate or inlersst creavce] by an ol amd gas lense. ... uay be recorded
in the office of reglster of deeds of the county In which such real estate ls situated ... 1w
scctions later though, 1 provides that “no such Instrument in writing shall be valid, except
hetween The parties thereta,_antil the sme shall be deposited with the reglster ol decds.™
By wild comcdence, the izoruc thing, wis that 1o researching the subipect of the necesyity (o record
an ol and gas lease, 1 discovered in ore aof the very first foomotes under the recording stamute. | had
written no article in 1955 for the Kansas Law Review dealing with this sery subject and
pointing out thut the 1953 Kansas Legislature had amended the recording stututes to
specifically include "any estate or interest creatsd by un oil and pas lease,”

Ay recommendation 1o the Senate Committes on Utilities was to et IR 2150 die s nutural
Aeath and then next legislative session nmend the recording statute to specifically include wind
energy lenses and casernents in the Same MANNEr &5 the 1953 leglslature did to include oil ond
gits leases. Fortunately, the Committee fllowed my recommendation and hopefully e 2004
Kansas Legisioture will go alopg with my recemmendation.

ARTICLES ON WIND ENERQY IN 1HE MID-WESTERN STATES
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This Icads us to the point uf why 1 am here today 1o discuss with you suggestel guidelines 1o
vou us [andowners in negotiating wind energy leases, Tn doing esearch on e subject, | was
amared st how mech infermation ix available through the imlemet Interestingly encagh, msny
of thearticles [ encountered on the subject ruwe from the nnrthiern tier of mid-wistern states:
Minnesota, Wisconsin, North Dakota, Sonth Dakota, and Kansas,

[ an article dutelined Angusl, 1994, by John Bajley, Institute for Larcal Self-Rellance, catitled,
SWill Minnesota Farmers Benefit from Wind Power?," Mr, Bailey polnts out that spec ulators
are poing doer-lo-deor buving up wind rights [rom most uninformed and inexpecienced
landowners, He cautions tht Minnesota formers wust quickly learn the new muth of
windpuwer or they will end up like thelr hrethren in Texas, West Virginia and Kenlucky did
in the dawn of the cosd and oil er. A1 the dawn of ihe rencwable cncigy € sitnesotamy e
1o benm thal the value of thewr above-soi] wenlth ia the crucial factor.” He cautions his readers 1o
encaw the basic economics of wind powel wirw m]Qﬂ_”]:,:-uc_gw]ngh'wmdnpcd‘m!,

The North Dakata Farm Bureou, in ils wehsite, mhsgmiﬂdm.luﬂ_-uiﬂ. htimil, 11 urges
prudence reganling wind contracis, “Harveslng |2akold Wind” is an omgunizanim being formed
my Farm Hursad groups in the Dakiotas with intenrioms 1o croate an intemet aceessibile database that
fndomamers can use o nake their own mformed decisions regarchng wind enctgy conlracts The
angnmzatin will be anking developers o suppor a "Dakota Stancdard’” that speutties mminimal lews
prrvetanl 10 et annial pRYINENISOT rayally ora combunation, plong with atfhering to specilicd Cuntract

pro wikiilE,

Jow Richardson, North Dakota Farm Bureou energy project consultant, stales in the undated
article, entitied, ~Archives” (hul be haus been offered $5,000 per wirbine per vear if the wiml
blowing across his land, on an annual averape bosis, is 15.6mph hour ar better. He indlcates
that landewners need to ronsider hoth price and percentage iy relation 10 turbine size. The
arlicle contains other wurthwhile informution in negotiating wind encrgy feascs

I an AP anticle datelined December 11, 2000, from Rio Creek, Wisconaim, entitled, "Growing
sumber vf wind pensralons popping up around Wiscoasin,! an officisl with Wisconsin Puhlic
Sepvice Corporation is quated a5 saying {hat wind energy leases in Washington gl Towa
counties provile annual payments ranging frem s3.000 1o $7,000 per lower

www Jaspnline cop W1/ 21 100Awi-windpowsr1 21 1328 a5,

An excellent sonnce of information sbout wind enesgy for Funsans can be found ul the websie o]
e Kansas Faergy Information Metwork provided Az o service of the Kansas Corporation
Cammussion’ s Erergy Propom and the Univessity of Kansas Encrey Hoseach Ceonler
wwiy kanzasenerpy org, Al its Kansas W ind Foergy site, it revenled there arc ot jeast eleven

wind developers interested in Kansas. The site gives hnef infprmation ahoul current Kansas wind
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proects: The one with which we e most farriftar 1 the Cray County Wind Furm

Camay Connly Wand Fagm

The Gray County Wind Farm, the Iargest wind farm in Kansas, was built in 241 by ¥PI
Energy, u Florida-hased company. Spread aver an ans of 12,000 acres, the fwrm has 170
turbines with a generating capacity of 111 meguwalls, enough to power 33,000 hoowes. The
towers are 212 feet high with a blade span of 77 feet. Landowners are paid 52,000 per tower
for 20 years, According ionformut:on about the winil fanm, & compules tums the Brlrcdizs vy fuce the
wind, They start to rulste o 7 miles per hour At 9 mph, the blades tum al 14 rpm and start to
genecate electnaity. When the wind reaches 13 suph, the hlades increase thar pm to 72, the
muximoam speed At 33 mph the turbine generales 11s maximum power and at 36 mph. the immpute
aulorriatically nams she blades sileways rothe wind - Towers and turbines are bl o withatund wind
at up b 1 mles per howr

Cnher Konsas Wing Projgcts

According lo K imsas Wind Energy, there are thice proposed wind projects in tie Flont Hulls i Thaller
County. The proposed sites are meeting with oppomnen by farrners in the aren and by
ervinimimentallsts because of the threat to the tallgrass ceodyitem ond what the projecis gl do
‘v priyrie chickens and other pastlond hirds. Lust momth, Sunflower Electric Power Corp,
(Sunflower) announced it wus teaming up with Reacwahle Energy Systems | RES) to construct
hetween 65 pnd 70 wind turbines on 6,000 scres near Leoti in Wichita County.

Numernus olhel proects an: being considered 1n several olhier Kansas counncs..

LEGAL ISSULS FOR LANDOWNLRS TO CONSIDER [N NEGOTIATING WIND ENEROY
AGREEMENTS

There is an exeelbent artlcle appearing ot yww.windustry.o umnili

entitled , “Wind Encrgy Fasements - Legal Isues™ prepared by Robert R, Nardl and John
H. Uaniels, Jr., with the Minnespolis, Minmesota law firm of Willeke & Danels, | visited
with My, Nardi lnst week and learned their firm has represented numerous landowners inthe

Midwest in nepotinting wind energy agreements,

The article outlines issues relating 1o provisions contained in wind energy agroements and
offers supgestions on what a landowner should consider In negotialing the terms of the
casements. Une guthors pommt oot that 3 wind energy agreement will huve o long tem affect an
yout land and it will not only affect you bul future generanions as well, They urge you mi
execute any such apreement withoul seeking the ndvice of your attorney. Some of the
questicns they sugzest vou shotld ask yourself and your developer mie
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How much of my land will be ticd up and for bow long?
How much will 1 be paid and how will [ receise payments?

Are the proposed payments adequate now und will they he udequate in the fulure
basedd o what 1 am giving sway?

If @ lomp sum pavment is being offervd for long-term rights, am | reslly helng
udleguutely compensated”

Dhoes the prapased method of payment or the essement ilsell present any sdverse lax
CHsCUEne s To me

Are there firm pluns (o devedup my land, or is the developer just trying to tie It up?

I# the developer willing to guarantee that u specific aumber of wind energy turbines
will be built on my land by 3 certain date or ot least will it be willing to guarantee me
cerinin minimom payments?

If payments are to be hased on revenues generated by the wind energy turbines, how
much information is the developer willing to disclose concerning how the owner's
revenue will be determined?

What easement rights is the developer able to Ister sell or transfer withoul my conscnl,
and how might snch transfer or sale affect me? Will the original developer sull be
linble to me If the new developer or owner of the easement rights does not pay me or
otherwise defaulis?

What ure the developer's termination rights? Can the developer simply terminate the
casement at any time, and il so, how does that affect future payments?

What are my terminstion rights and are they easily exercised?

If the easement is terminated either voluntarily or Involuntarily, whit happens to the
wind energy structures snd related facilities located on my lund? Is the developer
fequired 1o remove everything, incloding cables and foundutions, and |f 5o, how soon
and at whose coxi?

The arlicle goes on to dissect and discusy virious provisions of wind energy oplion agrecments and
winil enei gy easements themselves If you are ever approached by a wand developer to execute an
aption agreement of wind energy easerient, you will find 1t most helpful for you and your snamey
i vour negolistions 1o review e comments and suggestion: of Nadi and Daniels. As I menuontd
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abeve, [houndthe aricle af www windustey or/ooognunie sfeasements. o The artacle may els
b found an aww, kunsasenerey. ofg wind him

Anather cxcellent source of imformaton available for landowners in negotiating wind coergy
agreemenisis a 49-page publicabion entitled, “Landowner's Guide to Wind Energy in the Upper
Midwes," made available through the lieoe Waltom Texgue of Amenca, a natianal conservation
urgameanon established in 1822 10 procect Amernica’s wr. land, water and wildlife. The Guide
tikcusses how landowners can evaluate their wingd resources, how then can evaluute the
economics of wind power underu vaciety of development sesnurcios nnd the controctunl lssuey
a landawner shonld consider when approsched by a wind developer. The cost 15 $5.00 and vou
iy i e erojsizs Trom the 1-‘.‘-;151.]1.' at the following addrcas.

[sank Walton Leaguc of America
1619 Dayton Avenue, Sulte ¥202
51, Paul, MN 55104

Fhone: (651) 649-1446

Fax: [65]1) 6d9-14%4
billgrant&@ iwlaorg

RECOMMENDATIONS ON NEGOTIATING WIND ENERGY LEASE TERMS

In negotiating a wimnl energy lease on behalfl of landowners, [ would make severul
recomumendations and 1 will it them, nol necessarily in the order of importance. In fairmes
to hoth parties 1o the wind energy sgreement, most provisions of the lease should be
negotiahle,

1. Fhe length of the bewse bs of primory boportarce, It should be long enough for the
wind developer to recoup its invesment and o leagth of 20 veurs should be sufficient
for that purpose. There probably should be a right of renewal of one 10 year period
ut the optton of the kesaee. Al that point, If another extension of the lease Is desired by
the partics, | feel 1he landowner should have the right to resegotinte uny of the lense
terms he Feels have nol been in hic hest interests.

% Mo wind energy lesse should be perpetoal. I it Is, it could violate the rule against
perpetuities. At some point, there should be s Aght to terminate the spreement on e
part of the landowner Tor whate ver reason,

i {ne of the most important provisions In o wind eperpy leise |5 the amount of
tompensation to be paid. The spreement should dearly spell vut the amount of
compensaton 1o be pald each vear whether il be » Nlar amount each year. an anoual
payment for each tower, a percentage of the gross proceeds, a pavment of a certain
aonount of Kilowatl howrs penerated per year, or an anmund bases) on the sale price of




1.

Page U

50 many mepawalls per year, whichever fligure is greater.

I'here should be un mlationary factor buill e the contract to keep up with inflation,
A perfect example of the need for that is the compensation heing pald to the
lundoswrners involved in the Gray County Wind Farm. As lunderstund the contractual
urrungements there, the landowners are receiving an nonual pryment of $2.000 per
year for 20 years without any adjustment fur inflation. 1L doesn’t take n rocket
«cientist to realize that if vou culculate the present value of o cash Now of SL000 per
year over a 20 year period, discounting those cash flows at 5%, you actually get only
ihe equivalent of §1,751,79 five years from now, $1,544.35 10 years from now, and
§1,246.22 twealy scars from now. The annuoal paymenl would nesd to he al least
$3,612.20 twenty years from now to keep up with Inflatlon.

T'he leise should not cover any lands that will not be u part of the wind projeet. 1T the
develuper does not install towers on your land, there should be some methed of
determining the compensatinn yuu will receive to have your land tied up with u
reasonnble annuul payment.

Do not accept o lomp sum one-lime poyment for the use of your land for obvious
reasons, besides possible lax consequences. You should pet tax pdvlce during the
negotlution process wind hefore signing any agreement.

Befure you executea wind energy agreement. determine the intentions of the developer
in using vour land and when compensation may be expected. Limit any construction
period lo not more thon three or four years with adeguaty comgpensation ln the
meantime (o compensate you lor having the land tied up,

Make a determination of your willlngness to permit the developer to ussign the leasc
wilhoul your consent. If you permil this Lo hedone. be sure that the original developer
is liuble to vou if the new develuprer defaults on the lease lerms.

Decide whether you are willing to consent to any morigagee of (he wind develuper wml
if you du consent, limit the extent of your uhiligations to the marigagee

Hequire an Indemnification agreement on the part of the lessee for any lability
incurred os a resalt of jis operalions un your praperty.

Clearly spell oul the rights of the lessee and your rights to use the property mubject
anly io the rights of the developer for purpase of producing wind power.

Put In 4 favered nations clause in the agreement $o that you will be treated os well as
any of vour nelghbors signing similar agreemments.
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Require the removal of all improvements made by the wind developer upon
termination of the lease.

Hequirn e Tull document to be placed of record rather than a memorandum of bease
to climinaie e pecesity ol having to locate o copy of the lease in tho event of zale or

mortgage of the projuerty.

[k not agree o conflidentialily provistons which prohibit you lrom ilisclosing
information pertaining to teros and conditions of Uie cowment.  You may Ml it
pecessury o do so for your bunker or a prespective purchaser and you will unable Lo
divulge he contents of the ensement becauwse of the confidentiality sagrecment,

You sheuld have your insurance ngeal review your insurance policles s determine
what additionsl costs may be incurred o Insure aganinst any new or addibionsl risks
tue 1o the wind project.

Il ¥our land Is in conservation riserve, you should determine whetler the wind
developer™s wie of your properly will vivlate your conservation neerve contract If
there is a violation you should require the develop (o indemnify you lor any lost
puymenis or penllies,

You shoulil consider how the developer's interest in the property and the type and
schedule of puymients due under the contract muy wiTect future sales or transfers of the

prroperty.

I have hurmedly put this paper together and | am sure thare are things | have missed tial [ should
be discussmng with vou 10 negotiating with the wind snérgy comipames. Suffice it w say, | think
wind enerpy has o definite futire in Kanass and we should do all in our power Lo encourage its
development. Ruot as Me Bailey pointed vt in 1994 1o Minoesota fanmers. you need 1o quickly
leam the new math of wind power and not have to live many years with unfair contracts speculetors
are able 1o pet uminformed landowners to sign ul Lhe duwn of o new industry in Kansas,

Thank vou for being such an altentive sudience,

(Speech by Bernurd E. Nordling, SWKHROA Assistant Execulive Sccretary,  the 55% annual
meeting of the Svulhwest Kansas Royalty Owners Asociation in Hugoton, Kansas, on April

18, 2003




