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INDUSTRIAL WIND ENERGY: WHEN PLANNING & GUIDELINES FAIL THE 

LOCALS; IS COMMON LAW AN INSTRUMENT TO PROTECT NEIGHBOURS? A 

DISCUSSION ON NUISANCE AND NEGLIGENCE ACTIONS RELATING TO 

NOISE AND HEALTH. 

 

TANIA NEVILLE 

 

This case is a reminder that energy facilities can generate more than electricity; 

they can also generate conflict.
1
 

 

I  ABSTRACT 

 

There is a growing body of information, data, opinion, litigation and complaint surrounding 

the proliferation of industrial wind turbine developments worldwide. Governments have been 

quick to adopt the purported clean energy benefits of such development but slow to advance 

and implement appropriate guidelines, enforcement mechanisms and a means to examine 

what appears to be a growing public health issue related to noise. 

 

This paper reviews case law to date and current health and independent noise data that 

indicate litigation in common law for private nuisance and negligence may succeed based on 

the common complaints associated with living near industrial wind turbines, that is, noise, 

health problems and property devaluation. 

 

Planning and guidelines in relation to these developments now offer certainty to developers 

but have reduced the input of locals and local government. It is considered that the global 

view cannot override well established common law principles and that those impacted by 

these developments locally, should be able to seek redress in the courts. 

 

Government responses to global problems should not result in harm or damage to individuals 

or small communities. 

 

                                                 
1
 Erickson v Ministry of Environment [2011] 10-121/10-122 (Ontario Environmental Review Tribunal) per Jerry 

V. DeMarco, 6 (‘Erickson Case’). 
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II  INTRODUCTION 

 

This paper examines current research and case law to determine the availability of a common 

law action of private nuisance and negligence against an industrial wind turbine company, a 

local council, and/or a land owner hosting turbines, by a neighbour to the development. The 

discussion focuses on well established common law principles and is in response to recent 

South Australian planning amendments that are intended to avoid delays and uncertainty for 

developers by limiting notification obligations.
2
 The interim planning amendments ensure 

any development application that is compliant must be approved,
3
 decisions can only be 

appealed on the grounds of judicial review of process, and third party appeal rights are not 

available even to those who may be impacted by a development.
4
 These amendments 

recommend a mere one kilometre spacing between turbines and a rural dwelling, and two 

kilometre spacing from a township, a distance that some research indicates may result in poor 

outcomes for local residents.
5
  

 

III  METHOD 

 

This paper will focus on the current law on private nuisance and negligence in Australia and 

reviews recent case law in South Australia regarding wind farms and noise.
6
 Case law 

relating to industrial wind turbines in Canada the United States and United Kingdom will also 

be considered. 

 

There is an analysis of recent research into sound compliance that may act as a catalyst for 

potential litigation, that is; independent research into noise at industrial wind turbine sites in 

                                                 
2
 Development Act 1993 Declaration of interim operation of Statewide wind farm development amendment 

(DPA) (19 October 2011) The South Australian Government Gazette www.governmentgazette.sa.gov.au. 
3
 Development Act 1993 (SA) s 35(1). 

4
 Department of Planning and Local Government, Statewide Wind Farms Development Plan Amendment: 

Community Information, October 2011, Government of South Australia. 
5
 See, eg, Colin H Hansen, Stony Gap Wind Farm Noise Assessment (22 February 2012) Mechtest Mechanical 

and Engineering Testing and Consultant, prepared for local resident; Christopher D Hanning and Alun Evans, 

‘Wind Turbine Noise seems to affect health adversely and an independent review of evidence is needed’ (March 

2012) 344 (e1527) British Medical Journal; Barbara J Frey and Peter J Hadden, ‘Wind Turbines and Proximity 

to Homes: The Impact of Wind Turbine Noise on Health, a review of the literature and discussion of the issues’ 

(2012). 
6
 Quinn v Regional Council of Goyder [2010] SAERDC 63 (‘Quin Case’); Quinn v Regional Council of Goyder 

[2011] SASFC 126 (‘Quin Appeal’). 

http://www.governmentgazette.sa.gov.au/
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South Australia, Victoria and New South Wales, which reveals serious non compliance issues 

for operators and exposes critical flaws in the noise guidelines.
7
 

 

This paper anticipates acting as a guide for future litigation while accepting that legal action 

is at the expense of the public generally in that it may potentially result in higher power 

prices and possibly council rates. It is contemplated that the recent formation in the South 

Australian Legislative Council of a select committee to investigate, inter alia, the social, 

economic and health impact of wind farms,
8
 and in the Commonwealth Senate a motion to 

immediately act on the 2011 Senate Inquiry Committees seven recommendations into the 

Social and Economic Impact of Rural Wind Farms,
9
 including epidemiological studies into 

effects on human health and assessment of noise impacts,
10

 could alleviate the need for future 

litigation. A recent motion for a moratorium on the construction of further wind farms was 

rejected by federal parliament.
11

 

 

It is considered that the wind industry may avoid future litigation by contemplating the Draft 

National Guidelines,
12

 but this is unlikely given that it has not attained widespread 

acceptance, especially in South Australia as the government seeks to meet ambitious 

                                                 
7
 The Acoustic Group Pty Ltd, Peer Review of Acoustic Assessment Flyers Creek Wind Farm, 15 December 

2011, submission to Draft NSW Planning Guidelines: Wind Farms (14 March 2012), NSW Government 

Planning and Infrastructure 

http://www.planning.nsw.gov.au/Development/Onexhibition/tabid/205/ctl/View/mid/1081/ID/66/language/en-: 

AU/ Default.aspx (‘Acoustic Group Peer Review’); The Acoustic Group Pty Ltd, Review of Draft Wind Farm 

Guidelines, 14 March 2012, submission to Draft NSW Planning Guidelines: Wind Farms (14 March 2012), 

NSW Government Planning and Infrastructure 

http://www.planning.nsw.gov.au/Development/Onexhibition/tabid/205/ctl/View/mid/1081/ID/66/language/en-

AU/ Default.aspx (‘Acoustic Group Draft’); Hansen, above n 5; Bob Thorne, Noise Impact Assessment Report 

Waubra (Vic) Wind Farm, for Mr and Mrs N Dean, Noise Measurement Services, Report Number 1537-Rev 1-

July 2010. 
8
 South Australia, Private Members Motions Adjourned Debate, Legislative Council, 28 March 2012, 751 755 

(Hon DW Ridgway). 
9
 Commonwealth, Journals of the Senate #74, Senate, 8 February 2012, 2054 2055, (Nick Xenophon) see 

Appendix 1. 
10

; Parliament of Australia Senate Committees, Appendix 1, The Social and Economic Impact of Rural Wind 

Farms, Recommendations 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/impact_rural_wi

nd_farms/report/b02.htm. 
11

 Commonwealth, Journals of the Senate #74, Senate, 8 February 2012, 2054 2055, (Nick Xenophon) see 

Appendix 1, the motion was carried but a vote on the moratorium failed 36 to 27. 
12

 Environment Protection and Heritage Council (EPHC) National Wind Farm Guidelines Draft July 2010, (7 

July 2010) Australian Government 

http://www.ephc.gov.au/sites/default/files/DRAFT%20National%20Wind%20Farm%20Development%20Guide

lines_JULY%202010_v2.pdf. 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/impact_rural_wind_farms/report/b02.htm
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/impact_rural_wind_farms/report/b02.htm
http://www.ephc.gov.au/sites/default/files/DRAFT%20National%20Wind%20Farm%20Development%20Guidelines_JULY%202010_v2.pdf
http://www.ephc.gov.au/sites/default/files/DRAFT%20National%20Wind%20Farm%20Development%20Guidelines_JULY%202010_v2.pdf
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emissions reductions in accordance with the Renewable Energy Target scheme
13

 and various 

other national
14

 and international obligations.
15

 

 

The first part of this paper introduces the rationale for this debate, the planning framework in 

South Australia and the debate surrounding global and local priorities. Part two discusses 

private nuisance law, who can sue, and the relationship of current noise and health studies in 

Australia, New Zealand, United States and Canada that reinforces the potential for nuisance 

actions. The third part raises common law negligence, non natural use of land, fire risks and 

the legislative framework that provides for such litigation. The fourth part will give an 

overview of international cases that have settled, and finally, there is a discussion about 

possible mitigation and the need for further debate, research and evaluation to determine the 

continued viability of such development.  

 

IV  PART 1 

 

A  Rationale: The Growth of the Industrial Wind Turbine Industry 

 

To ensure Australia’s commitment to its international environmental obligations the 

government has implemented domestic law to encourage ‘clean energy’ and ‘renewable’ 

energy use to meet ambitious CO2 reductions by 2050.
16

 Wind energy has dominated growth 

in renewable energy to become the second largest after hydroelectricity.
17

 

 

                                                 
13

 Renewable Energy Targets (20 December 2011) Australian Government Dept of Climate Change and Energy 

Efficiency, implemented August 2009 and is designed to deliver on the Government's commitment to ensure 

that 20 per cent of Australia's electricity supply will come from renewable sources by 2020
 

http://www.climatechange.gov.au/government/initiatives/renewable-target.aspx. 
14

 Each state and territory is constitutionally responsible for energy matters within its own jurisdiction and is 

implemented at state and local level using existing planning systems, Senate Committee, The Social and 

Economic Impact of Rural Wind Farms, Report: Interface between commonwealth, state and local planning 

laws Ch3,(14 March 2011) Parliament of Australia 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/impact_rural_wi

nd_farms/report/index.htm. 
15

 Kyoto Protocol, opened for signature 11 December 1997, 37 ILM 22 (entered into force 16 February 2005); 

United Nations Framework Convention on Climate Change, opened for signature 4 June 1992, 1771 UNTS 164 

(entered into force 21 March 1994) (UNFCCC). 
16

 Clean Energy Act 2011 (Cth) s 3, Objects; Australia’s long-term target of reducing Australia’s net greenhouse 

gas emissions to 80% below 2000 levels by 2050. 
17

 David Leary and Miguel Esteban ‘Recent Developments in Offshore Renewable Energy in the Asia-Pacific 

Region’ (2011) 42(1) Ocean Development & International Law 94, 95. 

http://www.climatechange.gov.au/government/initiatives/renewable-target.aspx
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/impact_rural_wind_farms/report/index.htm
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/impact_rural_wind_farms/report/index.htm
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The current South Australian government has determined it will reach an installed capacity of 

33% wind energy by 2020.
18

 The consequence being a proliferation of wind farms in rural 

South Australia,
19

 which has resulted in large tracts of agricultural land targeted due to its 

proximity to existing infrastructure and wind.
20

 

 

Many small communities have a deep connection and historical attachment to their land and 

even though the wind factories are largely on private property, they can impact on many other 

people within a 10km range of these private holdings and detract from the beauty, visual 

amenity, quiet, and tourism potential, for what some consider questionable gains.
21

 

 

A growing body of case law, health studies, environmental issues, noise problems, policy and 

economic discussion has arisen in many countries including Australia, the UK, Denmark, 

Canada and the US, exposing a problem with the approach to wind energy creating legal, 

environmental and moral challenges. 

 

Worldwide litigation has had mixed outcomes and is expensive, time consuming and may 

delay or restrain wind farm developers. Tort based climate litigation, while largely 

unsuccessful must overcome the reluctance of the courts to step into a policy arena, 

especially noting that renewable energy regulations are purportedly utilised for a global 

public good.
22

 

 

The increase in the size of the turbines to improve efficiency (the most economical turbines 

are the 3MW category which are generally over 150 metres tall),
23

 appears to correlate with 

the tort of nuisance created by the escalation in noise and infrasound. Chief Executive Officer 

of the Danish turbine company Vestas, states that it is technically not possible to make 

                                                 
18

 Rann, Mike, South Australia Meets 20% Renewable Energy Target, (22 June 2011) Ministerial Statement to 

South Australian Parliament, Government of South Australia http://www.renewablessa.sa.gov.au/files/110622-

ministerial---renewable-energy-.pdf. 
19

 South Australia has over 540 turbines representing 54% of Australia’s wind operating capacity.  
20

 Tim O’Loughlin, Commissioner for Renewable Energy, Government of SA to the South Australian 

Interconnector Feasibility Study: Draft Report (letter dated 12 January 2011) 

http://www.aemo.com.au/planning/0179-0194.pdf. 
21

 See also Statewide wind farms amendment: submissions (13 December 2011) Government of South Australia 

http://www.sa.gov.au/subject/Housing%2C+property+and+land/Building+and+development/Building+and+dev

elopment; Gordon Hughes, Why is Windpower so Expensive? An Economic Analysis (6 March 2012) The 

Global Warming Policy Foundation http://thegwpf.org/gwpf-reports.html; Hanning and Evans, above n 5. 
22

 Eric A Posner, ‘Climate Change and International Human Rights Litigation: A Critical Appraisal’ (2007) 155 

University of Pennsylvania Law Review 1938. 
23

 Letter from Ditlev Engel, (CEO Vestas, Denmark) to Karen Ellemann, (Minister of Environment, 

Copenhagen) 16 December 2011. 

http://www.renewablessa.sa.gov.au/files/110622-ministerial---renewable-energy-.pdf
http://www.renewablessa.sa.gov.au/files/110622-ministerial---renewable-energy-.pdf
http://www.aemo.com.au/planning/0179-0194.pdf
http://www.sa.gov.au/subject/Housing%2C+property+and+land/Building+and+development/Building+and+development
http://www.sa.gov.au/subject/Housing%2C+property+and+land/Building+and+development/Building+and+development
http://thegwpf.org/gwpf-reports.html
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changes to wind turbines so that they produce less noise as it requires time and resources and 

that large wind turbines are the most efficient.
24

  

 

B  Planning Framework: South Australia 

 

A development authorisation for an industrial wind farm must be sought under the 

Development Act 1993 (SA) s 32, and no development can be undertaken unless it is 

approved under this Act. There are three process pathways. 

 

The first pathway is the local council, which is the relevant authority for the assessment of 

applications for wind farms and they consult with the Environment Protection Agency (EPA), 

landholders, and sometimes the community. Council strategic plans provide some general 

principles relating to visual impact and neighbour nuisance. About 80% of wind farms in 

South Australia have followed this process. 

 

The second pathway provides an application be determined as Crown development/ public 

infrastructure, which includes the infrastructure used in connection with the supply of 

electricity and the Crown approval process, applies.
25

 A government department (such as 

Renewables SA) may be a sponsor for these wind projects and the application is processed by 

the Development Assessment Commission, an independent statutory body.
26

 There are no 

appeal opportunities and two wind farms have been approved under this method.
27

 

 

The third pathway is major development under section 46 of the Act. Under the Act the 

minister may declare a proposed development a major development where it is considered of 

major environmental, social or economic importance. This means the application may be 

subject to further environmental assessment which may include an Environmental Impact 

Statement (EIS), a Public Environment Report (PER) or a Development Report (DR).
28

 

Depending on the location for the development it may be referred as a ‘controlled action’
29

 

under the Environmental Protection and Biodiversity Conservation Act 1999 (Cth).  

                                                 
24

 Ibid. 
25

 Development Act 1993 (SA) ss 49, 49A. 
26

 South Australian Department of Planning, Guide to Development Approval (6 April 2012) South Australian 

Government http://www.planning.sa.gov.au/. 
27

 Ibid. 
28

 Development Act 1993 (SA) s 46(5)(e). 
29

 Development that may threaten endangered species for whatever reason may constitute a controlled action. 
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Other considerations for applicants may include land division under the Real Property Act 

1886 (SA), Native Title Act 1993 (Cth) for applications not on freehold land, Civil Aviation 

Safety Authority (CASA) if there is an airport within 15 kilometres or if the structures are 

over 110 metres tall, and applicants must be aware of significant historic sites that may be on 

the register and therefore must comply with the Australian Heritage Commission Act 1975 

(Cth). 

 

All wind farm applications are referred to the Environment Protection Authority (EPA),
30

 

which also acts as the regulatory body after construction. The relevant development 

assessment panel must assess the extent to which the proposal accords with the planning 

strategy, accords with the development plan, and satisfies the requirements prescribed by the 

Regulations.
31

 

 

The planning process seeks to balance conflict over land uses with neighbours given the 

opportunity to participate in the planning process and raise any objections.
32

 Planning 

permission reflects the assessment panel’s belief that the benefits of a project outweigh any 

negative impacts on neighbouring landowners, but is not a statutory authorisation and does 

not prevent any interference from a wind farm being a nuisance.
33

 

 

The Environment Protection Act 1993 (SA) provides a means for an authorised body (EPA or 

council) to take an action in environmental nuisance against the persons responsible for a 

pollutant such as the emission of noise and/or vibration.
34

  

 

The act does not provide for a private cause of action but does not affect common law 

actions.
35

 Offences constituted by the act lie within the jurisdiction of the Environment, 

Resources and Development Court (ERDC).
36

  

                                                 
30

 Development Act 1993 (SA) s 37. 
31

 Ibid s 25. 
32

 Penelope Crossley, ‘Private Nuisance: An Ill Wind for Wind Energy Projects?’ (2011) 19(2) Torts Law 

Journal 147. 
33

 Ibid 147 8; The Environment Protection Act 1993 (SA) s 8 Civil remedies not affected; The provisions of this 

Act do not limit or derogate from any civil right or remedy and compliance with this Act does not necessarily 

indicate that a common law duty of care has been satisfied.  
34

Environment Protection Act 1993 (SA) ss 3 4, 18A, 131. 
35

 Ibid s 8. 
36

 Ibid s 132. 
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The act defines environmental harm (which includes potential harm, material harm and 

serious harm) as environmental nuisance encompassing any adverse effect on amenity value 

of an area that is caused by pollution, that unreasonably interferes with (or is likely to 

interfere with) the enjoyment of the area by persons occupying a place, or, any unsightly or 

offensive condition caused by pollution.
37

 The harm may involve actual or potential harm to 

the health or safety of human beings that is not trivial, or other actual harm that results in 

actual or potential loss or property damage.
38

  

 

There is a defence where it is proved a person has complied with provisions
39

 and taken all 

reasonable and practicable measures to prevent or minimise the environmental harm.
40

  

 

The current EPA wind farm noise guidelines are not mandatory but the duty to comply would 

fall within s 25(3)(b), compliance with a policy. 

 

The objectives of the act promote ecologically sustainable development that enable people 

and communities to provide for their economic, social and physical well being and for their 

health while sustaining the potential of natural and physical resources to meet the... needs of 

future generations.
41

  

 

As discussed below, compliance with current guidelines does not always lead to good 

outcomes for neighbours of industrial wind turbines. Proponents argue that that the benefits 

of this type of renewable energy outweigh any aesthetic, environmental or physical harm. 

Opponents consider that construction of 150 metre tall concrete, steel, and carbon fibre 

towers that each use over an acre of pastoral land, that for some destroy the indiscriminate 

beauty and naturalness of previously quiet country-side, does not meet this objective.  

 

                                                 
37

 Ibid ss 3(b), 5(a)(i) (ii). 
38

 Ibid ss 5(3)(ii) (iii). 
39

 Ibid s 84(1)(b)(ii). 
40

 Ibid s 25. 
41

 Ibid s 10. 
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The lack of independent noise testing, health studies and enforcement is a hindrance to the 

effectiveness of this act.
42

 Compliance and adequacy of relevant industry standards is a core 

issue in this debate.  

 

C  Global vs Local Interest: A Flawed Debate? 

 

In Taralga Landscape Guardians Inc v Minister for Planning,
43

 Preston CJ, had to balance 

objections of local residents to a wind farm and the issue of climate change stating that; 

‘addressing the implications of climate change involves a complex intersection of political, 

economic and social considerations’.
44

 Preston commented that the areas that are best suited 

to wind energy are also the most visually prominent locations,
45

 but that he was satisfied that 

the, ‘overall public benefits outweigh any private disbenefits either to the Taralga community 

or specific landowners’.
46

 Further, that as a result of the litigation the project was more 

environmentally responsible than that originally approved.
47

 

 

The Taralga case acknowledged that the global environmental agenda is now in competition 

with the local environmental agenda creating a basis for favouring public and global 

environmental good over private or local interests that may include construction of industrial 

wind turbines.
48

  

 

Vanderberg argues this approach may be flawed as energy strategies are limited by scientific 

knowledge and poor energy policy that has resulted in wind turbines that do not constitute a 

good design exemplar compatible with human, social and environmental contexts.
49

 Creating 

a problem and compensating for them by adding mitigating technologies creates an unstable 

system, thus preventing genuine solutions and a failure to recognise the depth of our current 

energy dilemma.
50

  

                                                 
42

 See discussion below. 
43

 Taralga Landscape Guardians Inc v Minister for Planning and RES Southern Cross Pty Ltd [2007] NSWLEC 

59 (‘Taralga’). 
44

 Ibid 59, 19. 
45

 Ibid 81. 
46

 Ibid 352. 
47

 Ibid 4. 
48

 Judith Jones, ‘Global or local interests? The significance of the Taralga wind farm case’, in Tim Bonyhady 

and Peter Christoff (eds), Climate Law In Australia (Federation Press, 2009) 274. 
49

 Willem H Vanderburg, ‘Assessing Our Ability to Design and Plan Green Energy Technologies’ (2011) 31 

Bulletin of Science, Technology & Society 251, 255. 
50

 Ibid 252-4. 
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Scott asks whether the international community has in fact been complicit in the climate 

crisis by facilitating the global capitalist economy and whether the capitalist system is 

compatible with the objective of ecological sustainability.
51

 Arguably the ideal of global good 

that suppresses the rights of citizens and victims is simply unacceptable, and the courts may 

do well to reconsider its role in determining for whose ‘good’? ‘Is bad judicial regulation 

better than no regulation at all?’
52

 

 

V  PART 2 

 

D Private Nuisance 

 

1  Elements  

 

Common law private nuisance occurs when someone substantially and unreasonably 

interferes with,
53

 or disturbs someone else's ordinary and reasonable use or enjoyment of the 

land they own or occupy.
54

 The interference occurs without direct entry onto the affected 

person's land,
55

 and the wrongdoer does not have to actually be the occupier from which the 

nuisance emanates; it is enough that such a person is vested with management and control of 

the premises.
56

 

 

Fault on the part of the defendant requires: 

1. the defendant knew or ought to have known of the nuisance;  

2. the interference or damage to the neighbour's property from the nuisance was 

reasonably foreseeable; and  

3. the defendant did not take reasonable action or steps to end the nuisance.
57

 

                                                 
51

 Shirley V Scott ‘Is the Crisis of Climate Change a Crisis for International Law: Is International Law too 

Democratic, too Capitalist and too Fearful to Cope with the Crisis of Climate Change? (2007) 14 Australian 

International Law Journal 31; Emma Dunlop, Jane McAdam and Tim Stephens, ‘Editorial: The International 

Law on Climate Change’ (2007) 14 Australian International Law Journal 9, 10. 
52

 Tim Stephens, ‘International Courts and Climate Change: ‘Progression, ‘Regression’, and ‘Administration’ in 

Rosemary Lyster (ed), In the Wilds of Climate Law (Australian Academic Press, 2010) 53, 56.  
53

 Grand Central Car Park Pty Ltd v Tivoli Freeholders [1969] VR 62, 72 per McInerney J (public nuisance).  
54

 Sedleigh-Denfield v O'Callaghan [1940] AC 880, 896-7 per Lord Atkin.  
55

 The appropriate remedy for direct interference with the use and enjoyment of land owned or occupied by 

someone (ie when entry onto the land is involved) is trespass.  
56

 Hall v Beckenham Council (1949) 1 KB 716. 
57

 Robson v Leischke [2008] NSWLEC 152 per Preston CJ. 
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Actionable interferences must be actual or likely and no action will lie if the plaintiff is 

abnormally sensitive to harm.
58

 In Paltridge v District Council of Grant,
59

 the tribunal stated 

that the evidence of local residents around the Hallett wind farm in the mid north of South 

Australia complaining of adverse health effects due to noise, fell into a small group of the 

population ‘unusually sensitive to sound’.
60

  

 

There are three ways of committing nuisance:  

1. nuisance by encroachment on a neighbors land; 

2. nuisance by direct physical injury to a neighbors land; and  

3. nuisance by interference with a neighbors quiet enjoyment of his land.
61

 

 

It is the third category that attracts claims from industrial wind turbine developments. 

Physical damage or personal injury more readily infers a nuisance but when the interference 

relates to private enjoyment it may be harder to find.
62

  

 

For an action in private nuisance to lie in respect of interference with the plaintiff's enjoyment 

of his land, it will generally arise from something emanating from the defendant's land, such 

as noise, dirt, fumes, and vibrations.
63

 The question of whether a noise constitutes a nuisance 

is emphatically one of degree.
64

 Where the action is based on substantial interference with 

enjoyment of the land, by noise or vibration then the ‘reasonableness’ of the activity will 

govern the liability.
65

  

 

2  Substantial and Reasonable 

 

The claimant must prove that the defendant’s conduct was unreasonable, the rule sic utere tuo 

ut alienum non laedas; ‘so use your own property as not to injure your neighbours’, applies. 

 

                                                 
58

 Sedleigh-Denfield v O’Callaghan [1940] AC 880. 
59

 [2010] SAERDC 23. 
60

 Ibid 127 8. 
61

 Hunter v Canary Wharf [1997] AC 655. 
62

 Halsey v Esso Petroleum Co Ltd (1961) 2 All ER 145, per Veale J, ‘…always a question of degree whether 

the interference with comfort or convenience is sufficiently serious to constitute a nuisance.’ 
63

 Hunter v Canary Wharf Ltd [1997] AC 655, 685. 
64

 Gaunt v Fynney (1872) 8 Ch App.8, 12, per Lord Selbourne. 
65

 Halsey v Esso Petroleum Co Ltd (1961) 2 All ER 145. 
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To be an actionable private nuisance on an aspect of use or enjoyment of land, there must be 

a substantial degree of interference with the comfort and convenience of the occupier ‘so 

substantial as to cause damage to him’.
66

 The loss of a single nights sleep caused by noise of 

a dairy could amount to substantial interference,
67

 as can vibration from a factory.
68

 

 

In Cambridge Water Co v Eastern Counties Leather plc,
69

 Lord Goff stated:  

 

If the user is reasonable, the defendant will not be liable for consequent harm to his 

neighbour’s enjoyment of his land; but if the user is not reasonable, the defendant will 

be liable even though he may have exercised reasonable care and skill to avoid it …the 

relevant control mechanism being found with the principle of the reasonable user. 

 

The court will balance competing factors such as locality, time, duration, nature of activities, 

alternatives and motive.
70

 Time is a critical factor in regard to noise interference and 

determinative of whether it is substantial.  

 

In Seidler v Luna Park Reserve Trust,
71

 the judge granted an injunction limiting the hours of 

operation of a roller coaster because of its potential to be intrusive, distracting and annoying 

and more so if the noise continued over several hours on successive days. It is noted in that 

case that the judge said the residents deserved some respite. This has direct implications for 

wind turbine noise which may be intermittent, can occur night and day, can be intrusive as it 

is heard inside and outside of a dwelling, and can interfere with television and radio signals, 

and may constitute a substantial interference. 

 

Recently, due to persistent noise complaints from locals at the Hallett 2 wind farm in South 

Australia, and recognising that the Hallett 2 wind development is currently incapable of 

satisfying EPA guidelines, AGL have shut down 16 of its 34 turbines between 7 pm and 7 

am.
72

 

 

                                                 
66

 Munro v Southern Diaries Ltd [1955] VLR 332, 334 per Scholl J. 
67

 Ibid. 
68

 Sturges v Bridgman (1879) 11 Ch D 852. 
69

 [1994] 1 All ER 53, 299. 
70

 Frances McGlone and Amanda Stickley, Australian Torts Law (Lexis Nexis Butterworths, 2
nd

 ed, 2009) 551. 
71

 (unreported , NSW SC, Hodgson J, 21 September 1995, BC9505507). 
72

 Email from Peter Quinn (solicitor) to Waubra Foundation, 5 November 2011; Press Release, Local Residents 

Appeal Upheld in SA Supreme Court, Waubra Foundation, 7 November 2011. 
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At the Falmouth wind farm in Cape Cod, Massachusetts, USA, the local council have 

approved that some of the towns turbines be turned off from 7 pm to 7 am each day 

representing a compromise between the town and the people who live near the turbines who 

for more than a year have complained of nausea, vertigo and other health problems.
73

 This 

will affect the turbines revenue stream but falls short of a decision about whether the town 

should order an emergency shutdown of the turbines.
74

 

 

3  Title to Sue 

 

Liability falls on the person who causes the nuisance and upon those who are responsible.
75

 

An occupier may be liable for a nuisance caused by someone on the land with the occupiers 

permission for the act of the person for which permission has been given.
76

 The liability 

stems from a duty which arises from his occupation of the land that it not be used in an 

unreasonable way which causes detriment to occupiers of other land.
77

 A plaintiff must have 

possession of the land, such as a freeholder or tenant in possession, or a licensee.
78

  

 

Wind farm contracts comprise a lease agreement between a freehold landowner and a power 

company (the developer) granting an exclusive right to develop and operate a wind farm on 

the land.
79

 The agreement grants, inter alia, rights to enter, traverse and remain on land with 

vehicles and equipment and to construct, erect, relocate and remove equipment on or under 

any part of the land.
80

 The agreement encompasses the entire folio section of the land 

concerned.  

 

The landowner and the developer can thus both be held liable for the nuisance. 

 

4  Statutory Nuisance  

 

                                                 
73
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http://www.capecodonline.com/apps/pbcs.dll/article?AID=/20120509/NEWS/205090314. 
74

 Ibid. 
75

 De Jager v Payneham (1984) 36 SASR 498. 
76

 Laugher v Pointer (1826) 5 B & C 547; 108 ER 204. 
77

 Ibid. 
78

 Hunter v Canary Wharf Ltd [1997] AC 655, 690 5. 
79
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80

 Ibid. 
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Generally speaking, it is a defence to a nuisance created by an authority where it is the 

inevitable result of the performance of its statutory functions, unless it can be found that the 

authority was negligent.
81

 The statutory authority to do the authorized act imports a duty of 

care towards persons who are, or whose property is, likely to be affected by the performance 

of the act.
82

  

 

The authority must exercise due skill and care and having regard to all that is known or that 

may be ascertained by inquiry into available methods of construction, supervision and 

inspection bearing upon keeping the dangerous thing or substance within the land to which it 

has been bought.
83

 

 

Statutory authority may save the authority from liability on a strict basis but affords no 

protection from liability for an injury caused by negligence, the act may be lawful but the 

mischievous consequence is a wrong.
84

   

 

In the case of local government, if a council fails to act in good faith it will lose protection; 

good faith is assumed where an authority acts substantially in accordance with the relevant 

local government act.
85

 Good faith involves more than honest ineptitude, it involves acting 

honestly without any ulterior motive.
86

 

 

Tort reforms have lowered the standard of care for public authorities to recognise the limits 

of their resources and provide defences to liability for ‘obvious risks’ and the materialization 

of ‘inherent risks’.
87

  

 

Property owners may have a claim that the actions of the local authority created the nuisance, 

the interference being created by conduct that is unreasonable and substantial, this does not 

require a breach of duty.
88

  

                                                 
81

 Allen v Gulf Oil [1981] AC 1001. 
82

 Benning v Wong (1969) 122 CLR 249, 256. 
83

 Ibid 274. 
84

 Ibid 282, 296. 
85

 Jan McDonald, ‘A risky climate for decision making: The liability of development authorities for climate 

change impacts’ (2007) 24 Environmental Planning Law Journal 405, 414. 
86

 Mid-density Development v Rockdale Municipal Council (1993) 83 LGERA 104. 
87

 Civil Liability Act SA 1936 ss 36, 39; see Jan McDonald, ‘The adaption imperative: Managing the legal risks 

of climate change impacts’, in Tim Bonyhady and Peter Christoff (eds), Climate Law In Australia (Federation 

Press, 2009) 136. 
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Statutory nuisance was raised in Nichols v Powerglen Renewables.
89

 The plaintiffs claimed 

the council were responsible for the continuance and recurrence of the nuisance (noise) and 

repeatedly failed to take action in respect of its recurrence. The judge dismissed the council 

from proceedings because they were statutorily empowered by the Environmental Protection 

Act 2004 (UK) to enforce any nuisance order made and would be placed in an impossible 

position if they were a guilty party. 

 

Statutory provisions which permit public authorities to engage in what otherwise would be 

tortious conduct are strictly construed,
90

 and exemption clauses that affect common law rights 

are only abrogated by clear and unambiguous statutory intent.
91

 

 

Councils are generally named as defendants in Australian cases regarding wind farms,
92

 and 

councils should be obliged to apply proper consideration to the best advice, research, and 

legal avenues to avoid further future costly litigation. 

 

The Regional Council of Goyder in South Australia’s mid north has recently twice delayed 

the assessment of the Stony Gap wind farm proposal due to publicly raised concerns about 

noise compliance and has taken the step to seek independent review of the noise assessment 

provided by TruEnergy as part of their development application.
93

 

 

E  Application to wind farms 

 

5  Noise 

 

The most common complaint about industrial wind turbines is that they are noisy. Noise 

issues have been raised in every private nuisance claim in respect of wind energy projects in 

                                                                                                                                                        
88

 Ibid. 
89

 Nichols v Powerglen Renewables (South Lakeland Magistrates Court, UK, 20 January 2004). 
90

 Brodie v Singleton [2001] HCA 29, 97. 
91

 See Benning v Wong (1969) 122 CLR 249 for a discussion on this. 
92

 See, eg, Paltridge v District Council of Grant [2010] SAERDC 23; Perry v Hepburn Shire Council [2007] 

VCAT 1309; Quinn Case [2010] SAERDC 63; Quinn Appeal [2011] SASFC 126; The Sisters Wind Farm Pty 

Ltd v Moyne Shire Council [2010] VCAT 719; Gullen Range Wind Farm v Minister for Planning [2010] 

NSWLEC 1102. 
93

 Email from John Birrell (ABC Local News) to Sue Scarman re; John Brak (Council CEO on air statement) 11 

May 2012. 



BLAWS Honours Research Paper by Tania Neville 3 June 2012 
 

Page 17 of 68 

Neville, T 

the past thirty years.
94

 There is audible noise perceived by the ear/ brain system and so called 

inaudible infrasound felt by the body.
95

 

 

The ongoing case of Quinn,
96

 currently on appeal in South Australia is principally about 

noise.
97

 The noise is described as; whooshing, whirring, a roar, hum, thud or low pitched 

buzzing.
98

 This is consistent with noise complaints worldwide.
99

  

 

In the Quinn Case the court noted that the South Australian 2009 wind farms environmental 

noise guidelines were not a statutory instrument but reflected the current school of thought on 

assessing noise impacts of a wind farm.
100

 This is an interesting aspect of the guidelines as 

they cannot be applied as legislation and merely represents policy documents to assist with 

compliance.
101

 It is only after complaint that the Environment Protection Authority (EPA) 

can act by issuing an Environment Protection Order under section 93 of the Environment 

Protection Act 1993 (SA) to secure compliance with the guidelines.
102

 This raises concerns 

about breach and compliance as there are no statutory noise levels or penalties. 

 

In the Quinn Case evidence by an acoustician for the electricity company, AGL claimed that 

the maker of the turbines guarantees that the turbines will be supplied free from tonality.
103

 

The prediction of noise in the planning assessment did not account for tonality or background 

noise at receptor (dwelling) levels and the court said prediction and compliance measures 

were matters for policy framers.
104

  

 

However, the appeal case rests largely on tonality being identified that undermines the 

validity of the decibel ‘A’ scale which affects what is actually heard, resulting in an 

                                                 
94

 Crossley, above n 32, 141. 
95

 John P Harrison, ‘Wind Turbine Noise’ (2011) 31 Bulletin of Science, Technology & Society 256. 
96

 Quinn Case [2010] SAERDC 63, 37. 
97

 Ibid; Quinn Appeal [2011] SASFC 126. 
98

 Quinn Case [2010] SAERDC 63, 97. 
99

 See Frey and Hadden, above n 5; Stephen Harland Butler, ‘Headwinds to a Clean Energy Future: Nuisance 
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1349. 
100
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101

 Ibid 75. 
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104

 Ibid 84-109, A. 

http://www.epa.sa.gov.au/


BLAWS Honours Research Paper by Tania Neville 3 June 2012 
 

Page 18 of 68 

Neville, T 

inadequate and inaccurate noise assessment.
105

 The EPA guidelines state that tonality is a 

characteristic that can increase the adverse impact of a given noise source.
106

  

 

The evidence of tonality at the wind farm was not produced in accordance with discovery 

orders requested at the initial hearing, despite the demonstration of audible tonality being 

present in this type of turbine since March 2007, prior to planning approval.
107

 The appeal, 

remitted back to the Environment Court, is due to be heard in June 2012. 

 

Excessive noise operating more or less constantly substantially and unreasonably interfered 

with a range of activities including reading and sleeping, which resulted in an injunction 

restraining wind turbine operation in Rose v Chaikin.
108

  

 

In the Quinn Case all deponents reported experiencing sleep disturbance and tiredness, some 

complained of headache, stress and problems with their ears.
109

 Field studies suggest that 

turbine noise has a character that makes it more annoying and stressful than other noise 

sources which is partly due to amplitude modulation, turbulent inflow and up-wind turbine 

wake.
110

 Modulation is a continuous feature of the wind farm under normal operational 

conditions, but the sound may not always be audible.
111

 

 

There is no routine testing of noise for compliance of wind farms post construction and 

therefore no feedback on planning for future wind farms,
112

 nor are any testing data or 

acoustic compliance reports for operational wind farms available in the public domain.
113

 

 

An independent assessment for local residents of the Stony Gap wind farm noise assessment 

submitted to council,
114

 found that the guidelines will be exceeded at a number of residential 

locations on many occasions under stable atmospheric conditions.
115

 Further, the report 

                                                 
105

 Quinn v Regional Council of Goyder [2010] SCSA, 1724 of 2010, Appellants Summary of Argument. 
106
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108

 Rose v Chaikin 187 NJ Super. 210 (1982) 215, 218, 223. 
109
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110

 Harrison, above n 94, 256, 260. 
111

 Bob Thorne, ‘The Problems With “Noise Numbers” for Wind Farm Noise, Assessment’ (2011) 31 Bulletin of 

Science, Technology & Society 262, 266. 
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113
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114
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criticised the fact that noise inside a residence will be dominated by low frequencies even 

more than outside the residence and no account is taken of low frequency dominance at large 

distances from the turbines. Other criticisms include that the method for determining the 

background noise levels is flawed and the guidelines make no distinction between night and 

day when establishing background noise levels.
116

  

 

Hansen concluded that there was no doubt that the wind farm noise levels will exceed 

predicted noise levels at night time and during stable weather conditions or when turbines are 

downwind of others and that individual modelling is desirable before proceeding with 

approval.
117

 This application is currently before council.
118

 The Hansen report has been 

submitted as part of the objection process and may form part of the evidence of any future 

litigation that the potential for excessive noise was foreseeable and/ or the defendant 

(landowner/developer) did not take reasonable precautions to prevent the nuisance. 

 

Other independent Australian studies undertaken near wind farms by Stephen Cooper at 

Capital Hill, Woodlawn Wind, Cullerin Range,
119

 and by Bob Thorne at Waubra,
120

 have also 

exposed the failure of the guidelines and inefficiencies surrounding noise predictions. 

 

Unpredictability of interference can, in itself contribute to unreasonableness,
121

 so the very 

nature of wind energy may contribute to this aspect of nuisance. 

 

NASA funded research in the 1980s and 90s found that; wind turbines produce primarily 

infra and low frequency sound; wind turbine noise travels farther than other sounds and wind 

turbine noise is a significant indoor noise problem due to room resonance and a dominance of 

infra and low-frequency acoustic energy.
122

  

 

                                                 
116

 Ibid. 
117
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118
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Turbines produce a range of disturbing frequencies out of place in the natural soundscape 

extending from the audible range down into infra-sound.
123

 Residents frequently report that 

developers have claimed that the gentle sounds of the turbines will be absorbed or masked by 

the natural sounds of the environment,
124

 but this is usually not the experience. 

 

Research has shown that the acoustic energy from wind turbines is capable of resonating 

houses, effectively turning them into three-dimensional loud speakers.
125

 The phenomenon of 

natural resonance combines to produce a cocktail of annoying sounds which not only disturb 

the peace and tranquillity once-enjoyed by the residents, but also stimulate a number of 

disturbing physiological effects which may manifest as physical symptoms.
126

  

 

As early as 1982 studies on wind turbine noise have shown that a person inside a house can 

sense the impingement of noise on the external surfaces of the house by means of noise 

transmitted through the structure, vibrations of the primary components of the building such 

as floors, walls and windows, and whole body perception of vibratory motion.
127

 

 

The noise issue remains on foot. Independent research reveals the South Australian 

guidelines are inconsistent and contradictory within their own legislative framework and fail 

to meet their own objectives.
128

 The Guidelines permit noise from a wind farm that may be 

intrusive and offensive and leave the doors open for private nuisance challenges. 

 

6  Noise and Health  

 

It was re-iterated in Hunter v Canary Wharf,
129

 that legal nuisance will lie where the 

interference affects the health, physical comfort or well being of the plaintiffs.  

 

                                                 
123
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In Pelmothe v Phillips,
130

 the plaintiffs wife suffered a protracted illness as a result of the 

defendants actions in carrying out blasting operations. The plaintiff brought an action in 

nuisance for damage to his house and injury to his wife; 

 

If a man, in the performance of an act which amounts to a nuisance, does cause injury to 

the health of a person dwelling within a house and such an injury is the reasonable and 

natural consequence of his act, and such injury would be likely to be caused to ordinary 

persons similarly situated, then he is responsible for the injury.
131

 

 

It was confirmed by the High Court in Benning v Wong that damages should extend to any 

personal harm the nuisance has there caused him.
132

  

 

Establishing the causal link between industrial wind turbine noise and adverse health effects 

has been difficult to establish and Crossley contends that noise issues as a potential for 

nuisance claims will diminish,
133

 but current research would indicate that the opposite may be 

true. 

 

In the Erickson Case,
134

 the tribunal stated; 

 

This case has successfully shown that the debate should not be simplified to one about 

whether wind turbines can cause harm to humans. The evidence presented to the tribunal 

demonstrated that they can, if facilities are placed too close to residents. The debate has 

now evolved to one of degree.
135

  

 

The industry consistently denies any adverse health impacts to humans living too close to 

industrial turbine installations, implying that industrial-scale wind turbines are safe near 

people’s homes.
136

 Yet reports of high levels of annoyance, sleep disturbance, and 

body/vestibular responses have been received from people living within two or more 

kilometres of wind turbines located in countries around the world.
137

   

                                                 
130
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131
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132
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A growing body of anecdotal and peer reviewed studies have confirmed that they can 

produce real discomfort and adverse health effects.
138

 Research and acoustical experience, 

that claims infra and low-frequency sound from wind turbines are insignificant and cannot be 

associated with reported symptoms are not supported.
139

  

 

The World Health Organization has identified the importance of measuring low-frequency 

components in a noise and notes that a large proportion of low-frequency component in a 

noise may increase considerably the adverse effects on health.
140

 

 

In Nichols v Powergen Renewables,
141

 it was accepted that the WHO Guidelines for 

Community Noise,
142

 whilst not determinative of the existence of a nuisance in law were both 

helpful and relevant. 

 

An investigation by Ambrose and Rand that determined there are dynamically modulated low 

frequency acoustic amplitudes and tones produced by wind turbines, also adversely affected 

the health of the investigators.
143

 They claim the onset of symptoms was within 20 minutes of 

arriving on site and included nausea, vertigo and sleep disturbance when turbines operated 

above 10 metres per second. The investigators also experienced cloudy thinking, lethargy and 

difficulty with activities indoors when wind speeds were strong at hub height.
144

  

 

The ill effects are caused by pulsations exceeding vestibular threshold, unrelated to audible 

frequency.
145

 The vestibular system appears to be stimulated by responding to these pressure 

pulsations rather than by motion, especially at low ambient sound levels.
146

 Dysfunctions in 
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the vestibular system can cause disequilibrium, nausea, vertigo, anxiety, dizziness and panic 

attacks, which have all been reported near a number of industrial wind turbine facilities.
147

 

 

The research of Otolaryngologist, Alec Salt, concluded that; the ear is sensitive to low 

frequency and infrasonic pressure modulation levels that are not heard; the low frequency 

modulation produces biological amplitude modulation of nerve fibre responses that cannot be 

currently detected by sound metres; and outer hair cell responses to infrasound are the most 

sensitive when ambient sound levels are low.
148

 

 

There is sufficient research and history to link the sensitivity of some people to inaudible 

amplitude-modulated infra and low-frequency noise to the type of symptoms described by 

those living near industrial wind turbines.
149

 Adverse health effects experienced by people 

living near industrial wind turbines require a co-ordinated approach from neuroscience, 

otolaryngology, acousticians, general practitioners and government health agencies.
150

 

 

A recent New Zealand study of health related quality of life (HRQOL) in individuals residing 

in the proximity of a wind farm showed statistically significant reporting of lower overall 

quality of life and physical quality of life.
151

 This quantitative study linked turbines to 

degraded HRQOL and concluded that utility scale wind energy generation is not without 

adverse health impacts on residents.
152

  

 

Another up to date evaluation of wind farm noise policies in Waterloo in mid north South 

Australia assessed residents within five kilometres of the wind farm and received a high 64% 

response rate and found 70% of respondents claimed they had been negatively affected by 

wind farm noise.
153

 In addition, 38% of respondents had raised complaints of noise to the 

developer and 38% claimed experiencing health issues caused by wind farms, mainly related 

to sleep deprivation and headache.
154

  

 

                                                 
147
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Expectations of those affected were that the turbines should be turned off at night time and 

appropriate financial compensation should be paid by the developers. The study concluded 

that; the (noise) guidelines have not met their core objectives, complaint mechanisms had 

failed, there is a lack of appropriate penalties for non compliance with noise guidelines, and 

independent noise studies should be undertaken.
155

 The core objective of the Guidelines is to 

balance the advantage of developing wind energy projects in South Australia with protecting 

the amenity of the surrounding community from adverse noise impacts.
156

  

 

In the late 1990s some of the symptoms that are related to exposure to low frequency noise 

such as mental tiredness, lack of concentration and headache related symptoms, could be 

associated with a reduced work performance, and are well documented.
157

 Arguably, past 

experience, information, and previous knowledge of such symptoms, which was available 

prior to the widespread implementation of the modern industrial-scale wind turbine, should 

have been incorporated into the government and industry guidelines and regulations given 

that the symptoms reported by people living near wind turbines is a new example of an old 

problem.
158

 (emphasis added) 

 

James claims a review of the work of eminent acoustical experts shows that the link between 

the symptoms described by residents near industrial wind turbines and inaudible amplitude-

modulated infra and low-frequency noise were widely reported at professional conferences 

and in research papers and are well known.
159

  

 

The British Medical Journal has stated that a large body of evidence now exists to suggest 

that wind turbines disturb sleep and impair health at distances, and at external noise levels 

that are permitted in most jurisdictions, and may have important implications for public 

health.
160

  

 

Policy makers and energy companies may be complicit in ignoring the research, but that 

knowledge (whether constructive or actual) and foreseeable risk of damage provides not only 

                                                 
155
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the elements for nuisance claims but also possibly negligence, which has not been tested yet 

in Australia. 

 

It is possible that these adverse effects could have been foreseen by those who manufacture 

and/or install and operate industrial scale wind turbine utilities in quiet rural/ residential 

communities.  

 

7  Other issues 

 

Other issues have been raised in cases in Australia and overseas including visual amenity, 

aesthetics, shadow flicker and blade glint, but it is these problems that the South Australian 

interim planning amendments determine must be ‘accepted’, and so will not be discussed in 

detail here.
161

 For a recent Australian examination of these issues see Crossley.
162

  

 

Many actions raise concerns regarding property valuation, or more precisely devaluation with 

owners claiming that they are unable to sell property near wind turbines and thus constituting 

pecuniary damage.
163

 The devaluation of property (economic loss) may fall under private 

nuisance and negligence. 

 

This issue coincides with the growing number ‘turbine refugees’; these are people who can 

no longer live in their homes due to noise and vibration. In Waubra in Victoria, 11 of these 

homes were purchased by Acciona, the developer.
164

 In Waterloo in South Australia, several 

homes are abandoned.
165

 In addition, property may be devalued as people choose not to live 
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near turbines and put them in the same category as living next to piggeries, hatcheries, and 

sewerage treatment plants.
166

  

 

This is a difficult and contentious hypothesis due to the variations that already exist in the 

real estate market, the vagaries of real estate pricing practice, the fact that no studies on this 

issue has been published in a peer reviewed journal and industry and government reject the 

claim.
167

  

 

Studies range from ‘an unlikely causal relationship between wind farms and market values’ 

to; the homeowner would be 98% correct in concluding that wind turbines are bad news, and, 

lost value ranging from 19%- 74% due to wind farm proximity.
168

 

 

In Canada, an environmental review tribunal stated that windmills being on the land do 

impact on property values and it is that loss that is causing all the annoyance and 

frustration.
169

 Obviously a host turbine property, receiving rents for turbines has an ongoing 

income, but those surrounding a wind farm do not have this protection and regular appraisals 

may be pertinent for these homeowners. 

 

VI  PART 3 

 

F Negligence 

 

Negligence provides a legal remedy for personal injury or economic loss.
170

  

 

Australia has yet to pursue a negligence case regarding wind turbines. A current case in 

Ontario, Canada, is claiming compensatory damages for, inter alia, negligence.
171

 If this case 

                                                 
166

 Email from S McIntyre, (Elders National Sales Manager) to Bryan Lyons (January 18 2011) ‘There is 

absolutely no doubt, that the value of lands adjacent to wind towers falls significantly in value, in excess of 30% 

and sometimes up to half. The ambience of a rural property is important, and oftentimes, the sole reason why a 

purchaser selects a particular area or district. The imposition of wind towers destroys this ambience forever.’ 
167

 Wayne E Gulden, ‘A Review of the Current Evidence Regarding Industrial Wind Turbines and Property 

Values From a Homeowner’s Perspective’ (2011) 31(5) Bulletin of Science, Technology & Society 363, 363-4. 
168

 Ibid 365 6. 
169

 Ibid 367. 
170

 Gerry Bates, Environmental Law in Australia (Lexis Nexis Butterworths, 7
th
 ed, 2010) 56. 

171
 Particulars of Claim: Submission in Michaud v Kent Breeze Corp prepared for the Ontario Superior Court of 

Justice (September 20 2011). 
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proceeds to trial and a decision it will provide an interesting persuasive argument for 

potential negligence litigation in Australia. 

 

In this action the plaintiffs claim that the developer, Suncor, is liable in negligence (and 

public nuisance) for failing to study the effects of the turbine arrays, failing to warn of risks 

of its operation, failing to take measures to prevent escape of noise or to eliminate it once it 

was reasonably known, and have caused damage to property and to the Michauds themselves, 

which is in breach of its duty of care to the Michauds.
172

 The turbines have been operating 

since May 2011 and the Michauds made several complaints to the developers. The claim also 

pursues a Rylands v Fletcher strict liability claim citing the wind facility constitutes a non 

natural use of the neighbouring property.
173

 

 

8  Elements of Negligence 

 

Negligence has 3 elements: 

 

1. a relevant duty of care owed by the defendant to the plaintiff;  

2. that the duty of care has been breached by the defendant; and  

3. that the plaintiff has suffered damage/harm which is causally related and not 

too remote in law to the defendant's act. 

 

It is only when all three of these elements are present that negligence may be proved. 

 

9  Duty of care  

 

All persons owe a duty of care to avoid harm to others who might reasonably be foreseen as 

likely to be affected if activities are, or are not, carried out negligently. Negligence is not 

                                                 
172

 Ibid 18.  
173

 Ibid 1b), 14; See Rylands v Fletcher (1868) LR 3 HL 330, in the UK (and Canada) the rule is an extension of 

nuisance requiring; a) the defendant bought something onto his land, b) the defendant made a non-natural use of 

his land, c) the thing was something likely to do mischief, d) the thing caused damage and e) the harm was 

foreseeable. However in Australia Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520, 556, 

abrogated the rule in Rylands v Fletcher because it had, attracted many difficulties, uncertainties, qualifications 

and exceptions and should now be seen, for the purposes of Australian common law, as absorbed by the 

principles of ordinary negligence. See discussion below at p 38. 
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concerned with what the defendant knew but what the ‘reasonable person’ in the defendant’s 

position might know.
174

 

 

The relevant duty of care may be found in Donoghue v Stevenson [1932] AC 562;
175

 

 

The rule that you are to love your neighbour becomes in law, you must not injure your 

neighbour; and the lawyer’s question, Who is my neighbour? receives a restricted reply. 

You must take reasonable care to avoid acts or omissions which you can reasonably 

foresee would be likely to injure your neighbour. Who, then, in law is my neighbour? The 

answer seems to be - persons who are so closely and directly affected by my act that I 

ought reasonably to have them in contemplation as being so affected when I am directing 

my mind to the acts or omissions which are called in question. 

 

The duty of care for liability for negligence founded on physical damage to persons or 

property is well established, but pure economic loss, psychiatric injury and other novel fact 

situations may require the court to examine other salient factors.
176

 

 

The ‘neighbour test’ in the case of wind turbines requires little deviation from a literal 

interpretation, however, given that neighbours within a 10 kilometre range may be affected 

by turbines, a debate may ensue as to the extent of the duty and of distance or proximity from 

the risk. The test of foreseeability for purposes of creating a duty of care has been accepted to 

be satisfied even if a relevant risk is a mere remote possibility.
177

 

 

If the reasonable person could not foresee a harmful consequence of an action then a 

defendant will not be negligent in failing to take precautions. At common law Mason J 

enunciated the principle in Wyong Shire Council v Shirt; 

 

                                                 
174

 McGlone and Stickley, above n 70, 130. 
175

 All ER Rep 1, per Lord Atkin, 580. 
176

 Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 205 ALR 522. 
177

 Jim J Spigelman, ‘Negligence: The Last Outpost of the Welfare State’ (speech delivered at the Judicial 

Conference of Australia: Colloquium, Launceston, 27 April 2002) 

http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/vwPrint1/SCO_speech_spigelman_270402. 

http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/vwPrint1/SCO_speech_spigelman_270402
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When we speak of a risk of injury as being `foreseeable' we are not making any statement 

as to the probability or improbability of its occurrence, save that we are implicitly asserting 

that the risk is not one that is far-fetched or fanciful...
178

  

 

10  Legislation: Risk 

 

The question to be asked when dealing with legislative provisions, such as those in South 

Australia is: whether the defendant knew or ought to have known of a risk which is ‘not 

insignificant’.
179

 

 

The term ‘not insignificant’ makes it harder for the plaintiff to recover as it is not as easily 

satisfied as ‘far-fetched or fanciful’ and does not require the risk to be ‘reasonably 

foreseeable’, instead it asks whether the defendant knew or ought to have known that they 

created an unreasonable risk of harm to others, and then by establishing objectively whether a 

reasonable person would have taken precautions to prevent that risk. If a defendant’s actions 

served a socially useful purpose then he may have been justified in taking greater risks, but it 

must not be ‘too great to warrant the incurring of danger’.
180

  

 

The term ‘risk’ is defined as, ‘endanger; expose to a chance of injury or loss’
181

 and 

‘insignificant’ is defined as ‘devoid of weight or force’.
182

 Chance is a ‘possibility’ or 

‘probability’.
183

 Section 32
184

 thus literally provides a person may be negligent if there is a 

possibility of injury or loss that carries some weight or consequence.  

 

When applying this to industrial wind turbines, the industry may wish to consider the 

mounting peer reviewed and independent data that now exists to suggest that wind turbines 

                                                 
178

 [1980] HCA 12; (1980) 146 CLR 40, 47. 
179

 Civil Liability Act 1936 (SA) s 32 Precautions against risk: (1) A person is not negligent in failing to take 

precautions against a risk of harm unless; (a) the risk was foreseeable (that is, it is a risk of which the person 

knew or ought to have known); and (b) the risk was not insignificant; and (c) in the circumstances, a reasonable 

person in the person's position would have taken those precautions. (2) In determining whether a reasonable 

person would have taken precautions against a risk of harm, the court is to consider the following (amongst 

other relevant things) (a) the probability that the harm would occur if precautions were not taken (b) the likely 

seriousness of the harm (c) the burden of taking precautions to avoid the risk of harm (d) the social utility of the 

activity that creates the risk of harm. (emphasis added) 
180

 Watt v Hertfordshire County Council [1954] 2 All ER 368. 
181

 Shorter Oxford English Dictionary (Oxford University Press, 6
th
 ed, 2007) 2592. 

182
 Ibid 1394. 

183
 Ibid 381. 

184
 Civil Liability Act 1936 (SA). 
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disturb sleep and impair health and has implications for public health.
185

 The literature 

suggests more than a remote possibility of a chance of injury or harm to some individuals and 

is widely available to government, industry and the community. 

 

11  Standard of care 

 

The standard of care expected is one which is reasonable according to the circumstances of 

each case.
186

  

 

Failure to take action or warn of danger, such as water contamination,
187

 or failure of a 

statutory authority to supply information required for planning purposes,
188

 may ground 

liability in negligence if personal or economic harm results from such a failure. It has been 

suggested that statutory authorities responsible for sewerage discharges could breach a duty 

of care for failing to reveal health risks to local communities bathing at beaches affected by 

the pollution.
189

 

 

The requisite standard of care may be determined by the practice of an industry which does 

not keep abreast of increased awareness or dangers and the introduction of new technology 

which might lessen the risk.
190

  

 

In Thompson v Smiths Shiprepairers,
191

 the excessive noise in a ship yard was an inescapable 

feature of the industry but the court had to balance the general practice of industry inaction 

and the acceptance of the defendants who could only rely on industry general practice. The 

defendants were under a duty of care because they should have sought knowledge or should 

have known that effective precautions could be taken to protect employees from the risk of 

deafness. 

 

                                                 
185

 Hanning and Evans, above n 5. 
186

 McGlone and Stickley, above n 70, 220-1. 
187

 Scott-Whitehaed v National Coal Board (1987) 53P&C 263. 
188

 L Shaddock and Associates v Parramatta City Council (1981) 150 CLR 255. 
189

 Bates, above n 170, 62. 
190

 Thompson v Smiths Shiprepairers (North Shields) Ltd [1984] 1 All ER 881. 
191

 Ibid 406. 
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The industrial wind turbine industry still claims there is no risk regarding fire,
192

 noise, or 

health, associated with the operation of turbines despite a growing body of evidence to the 

contrary. It may well be prudent for the industry to re-analyse the available independent and 

peer reviewed research to ascertain and contain any risk of harm and ensure they meet the 

expected requisite standard of care which is reasonable in the circumstances. 

 

12  Fire risk 

 

Bushfires in Australia are often caused by overhead powerlines and they may be avoided by 

burying the wires but the cost to do so is prohibitive, in that case the electricity authority is 

not negligent for refusing to take the precaution,
193

 but it is difficult to see why one individual 

should be left to bear the cost of something that is done in the interest of the community at 

large.
194

  

 

When a wind turbine caught fire at Starfish Hill in South Australia it was determined that 

water cannot be used to extinguish a wind turbine fire as the turbine’s hub contains a large 

electrical network, and the ground to blade tip height is over 100 metres. The Southern 

Fleurieu Country Fire Service Group said, ‘There was not a damn thing you could do about it. 

There were tips of the blades flying some distance’.
195

 

 

The risk of fire in turbines is of concern to residents in the mid north of South Australia, a 

high fire risk area, and the Aerial Agricultural Association of Australian (AAAA), state in 

their wind farm policy; wind farms are a direct threat to aviation safety and especially aerial 

application and aerial fire bombers cannot operate in the vicinity of wind turbines, turbines 

should not be placed in high fire risk areas. As a result of the overwhelming safety and 

economic impact of wind farms (placement on productive agricultural land) AAAA opposes 

all wind farm developments in areas of agricultural production and elevated bushfire risk.
196

 

 

                                                 
192

 There have been three fires in wind turbines in South Australia; Lake Bonney, January 2006; Cathedral 

Rocks, February 2009; and Starfish Hill, October 2010. 
193

 Harold Luntz, et al, Torts Cases and Commentary (Lexis Nexis Butterworths, 6
th
 ed, 2009) 191-2. 

194
 Masterwood Pty Ltd v Far North Queensland Electricity Board (1997) Aust Tort Reps 81-443 (Qld CA) 64, 

512. 
195

 John Satterly, ‘And no one fought it’, Victor Harbour Times October 30, 2010. 
196

 Wind Farm Policy, Aerial Agricultural Association of Australian (AAAA) (March 2011) 

http://www.aerialag.com.au. 
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The National Guidelines confirm that; ‘there is a risk of fire associated with wind farms’, but 

it is considered to be ‘low’ and requires a ‘management plan’.
197

 The risk for fire has thus 

been identified and it would be necessary to see the specific application and permit plans and 

requirements to determine if a duty or breach is identified in the case of a fire. 

 

13  Legislation: Standard of Care 

 

Legislation defines standard of care in South Australia as: For determining whether a person 

(the defendant) was negligent, the standard of care required of the defendant is that of a 

reasonable person in the defendant's position who was in possession of all information that 

the defendant either had, or ought reasonably to have had, at the time of the incident out of 

which the harm arose.
198

  

 

14  Breach 

 

A two limb test determines whether a duty of care has been breached: 

 

1. Would a reasonable person in the defendants position have foreseen that their 

conduct posed a risk of injury to the plaintiff; and 

2. The calculus of negligence; that is, was the defendant’s response to that risk 

reasonable?
199

 

 

In regards to breach Mason J said in Wyong Shirt:
200

  

 

The perception of the reasonable man's response calls for a consideration of the magnitude of 

the risk and the degree of the probability of its occurrence, along with the expense, difficulty 

and inconvenience of taking alleviating action and any other conflicting responsibilities 

which the defendant may have. It is only when these matters are balanced out that the 

                                                 
197

 Environment Protection and Heritage Council (EPHC) National Wind Farm Guidelines Draft July 2010, (7 

July 2010) Australian Government, 3.9 

http://www.ephc.gov.au/sites/default/files/DRAFT%20National%20Wind%20Farm%20Development%20Guide

lines_JULY%202010_v2.pdf. 
198

 Civil Liability Act 1936 (SA) s 31.  
199

 Wyong Shire Council v Shirt [1980] HCA 12; (1980) 146 CLR 40. 
200

 Ibid 47-8. 

http://www.ephc.gov.au/sites/default/files/DRAFT%20National%20Wind%20Farm%20Development%20Guidelines_JULY%202010_v2.pdf
http://www.ephc.gov.au/sites/default/files/DRAFT%20National%20Wind%20Farm%20Development%20Guidelines_JULY%202010_v2.pdf
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tribunal of fact can confidently assert what is the standard of response to be ascribed to the 

reasonable man placed in the defendant's position. 

 

This is provided for in legislation in South Australia.
201

 

 

In Da Costa v Australian Iron and Steel Pty Ltd,
202

 the High Court held that it is not enough 

to show that the operation involves an element of risk, it must also be shown that the risk 

could have been eliminated by some form of precaution or safeguard. 

 

If bodily harm was foreseeable as a possible consequence of a breach of duty, the defendant 

will be liable for the actual bodily harm that ensues, no matter how unusual that harm might 

be, so long as the harm was foreseeable.
203

 This is not without contrasts, in Tremaine v 

Pike,
204

 a farmhand contracted a rare disease after coming into contact with rats urine, but the 

court held that this type of injury could not be foreseen. Contra, Bradford v Robinson 

Rentals,
205

 where an employee with frostbite was able to recover since cold and chilblains 

were foreseeable injuries. 

 

Justice Spigelman opined that a provision which states that, in determining whether a duty of 

care was breached, a court must always have regard to the remoteness of a risk irrespective of 

how readily it could be avoided, would probably be enough.
206

 

 

15  Causation and Remoteness of Damage 

 

The Civil Liability Act 1936 (SA) at section 34 provides for causation.
207

 Causation is a 

factual issue to be resolved as a matter of common sense,
208

 to establish a connection between 

cause and effect and attribute responsibility to someone for something.  

                                                 
201

 See footnote 146, Civil Liability Act 1936 (SA) s 32. 
202

 (1978) 20 ALR 257. 
203

 Bates, above n 170, 63. 
204

 [1969] 3 All ER 1303. 
205

 [1967] 1 All ER 267. 
206

 Spigelman, above n 177. 
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In March v Stramare,
209

 McHugh J, in dissent said that a ‘scope of the risk’ test should 

replace the current remoteness test that was based on reasonable foreseeability. This is 

reflected in the South Australian legislation.  

 

The Civil Liability Act,
210

 in determining that negligence caused particular harm, uses the 

necessary condition of the occurrence of the harm, as the factual causation test, and that it is 

appropriate for the scope of liability to extend to the harm so caused. Negligence is thus 

stated as a necessary condition of the occurrence of the harm.  

 

The question of the court is; should the defendant be held liable for any of the harmful 

consequences of the negligence and if so, for which? These questions can be said to concern 

the appropriate scope of liability for the consequences of negligence. For the purpose of 

determining the scope of liability, the court is to consider, amongst other relevant things, 

whether or not and why responsibility for the harm should be imposed on the negligent 

party.
211

 

 

The longer the gap between cause and effect or the more incremental the onset of harm, the 

more difficult it may be to establish causation. This is particularly the case with effects which 

occur from cumulative impacts or fail to show up for a period of time and in that case 

scientific evidence becomes increasingly important in linking the cause and effect.
212

  

 

The asbestos cases were an example of disease with long latency periods and possible 

different or combined causes, such as smoking, that may have contributed to the disease. The 

                                                                                                                                                        
207

 Civil Liability Act 1936 (SA) s 34, Causation, (1) A determination that negligence caused particular harm 

comprises the following elements: (a) that the negligence was a necessary condition of the occurrence of the 

harm (factual causation); and (b) that it is appropriate for the scope of the negligent person's liability to extend 

to the harm so caused (scope of liability). (2) Where, however, a person (the plaintiff) has been negligently 

exposed to a similar risk of harm by a number of different persons (the defendants) and it is not possible to 

assign responsibility for causing the harm to any one or more of them (a) the court may continue to apply the 

principle under which responsibility may be assigned to the defendants for causing the harm; but (b) the court 

should consider the position of each defendant individually and state the reasons for bringing the defendant 

within the scope of liability. (3) For the purpose of determining the scope of liability, the court is to consider 

(amongst other relevant things) whether or not and why responsibility for the harm should be imposed on the 

negligent party. (emphasis added) 
208

 Bennett v Minister for Community Welfare (1992) 176 CLR 408. 
209

 (1991) 171 CLR 506. 
210

 Civil Liability Act 1936 (SA). 
211

 Ibid s 34(3). 
212

 Bates, above n 170, 66. 
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case of Wallaby Grip (BAE) Pty Ltd (in liq) v MacLeay Area Health Service,
213

 established 

principles to be applied in such cases and those of other cancers, the primary one being that a 

plaintiff must establish that his or her injuries are caused or materially contributed to by the 

defendants wrongful conduct. In addition; the plaintiff must show more than it is possible that 

injury was caused by the defendant.  

 

These cases required the court to make findings as to causation on the sometimes uncertain 

and conflicting medical and scientific evidence which was presented.
214

 In the Wallaby case 

the tribunal had to be the arbiter of the medical and scientific controversies being fought out 

and Fitzgerald AJA remarked that it is a matter for the legislature as to whether this should 

remain the case.  

 

It is causation which is possibly the most problematic in regard to health effects purportedly 

caused by industrial wind turbines, partially due to of the alleged deficiencies in the research 

and the epiphenomenal nature of the harm. (This may be a dubious claim as this author has 

found a vast amount of peer reviewed literature in regard to these issues) If as recommended 

by both state and federal governments, independent epidemiological studies are undertaken, 

combined with local citizens keeping data on their health, the link may be established. 

 

In the Erickson Case,
215

 it was said that there is no one single checklist that is correct to 

determine causation and all of the criteria for validity and causation have to be evaluated in 

context and all are ultimately open to debate. 

 

In opinion evidence it was explained that there are five basic parameters that are typically 

used to judge causal relationships.
216

 The first is time sequence; this requires that in order for 

the factor of interest, for example wind turbine noise, to cause a health effect, it must precede 

the onset of the health effect. Secondly, is the degree to which phenomena occur in close 

association; the stronger the association the more likely it is to be causal. Thirdly, is the 

precision which the occurrence of one variable will predict the occurrence of another. In this 

                                                 
213

 (1998) 17 NSWCCR (‘Wallaby’). 
214

 E M Baldwin & Son v Plane [1999] Aust Torts Reps 81-499 (NSW CA) 65, 623. 
215

 Erickson Case (2011) 10-121/10-122 2011 (Ontario Environmental Review Tribunal) Dr. Jeffrey Wilson 

gave opinion evidence in this proceeding as an expert in epidemiology, with knowledge of public health, 

statistics and statistical analysis, 30. 
216

 Ibid 23 4, Dr Aramini was qualified to give opinion evidence as an epidemiologist with knowledge of public 

health, statistics and statistical analysis. 



BLAWS Honours Research Paper by Tania Neville 3 June 2012 
 

Page 36 of 68 

Neville, T 

case it is the distance from an occupied dwelling to an industrial wind turbine that is 

associated with health outcomes. Fourthly, is consistency and replication, although these 

studies are currently relatively rare, and lastly, the coherence of the explanation and if it is 

physiologically and biologically plausible. 

 

The key issue in the Erickson Case was whether the wind turbines will cause ‘serious’ harm 

to human health.
217

 The tribunal said that an understanding of the specific causal mechanism 

is not an absolute precondition to action, but what needed to be shown, given the wording of 

the legal test, is that the effect is being caused by the (turbine) development, even if the exact 

mechanism is unclear.
218

 The tribunal concluded that on the totality of evidence, there was 

insufficient evidence to suggest that there will be ‘serious harm’ to human health and that 

more informed decisions will no doubt be possible if further study is undertaken.
219

 

 

16  Burden of Proof 

 

In determining liability for negligence, the plaintiff always bears the burden of proving, on 

the balance of probabilities, any fact relevant to the issue of causation.
220

  

 

In the leading case of Briginshaw v Briginshaw,
221

 Dixon J, stated; 

 

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a 

given description, or the gravity of the consequences flowing from a particular finding, are 

considerations which must affect the answer to the question whether the issue has been 

proved to the reasonable satisfaction of the tribunal....the standard of proof should not be 

satisfied by inexact proofs, indefinite testimony, or indirect references.
222

 

 

The degree of cogency which evidence must reach in order that it may discharge the legal 

burden is well settled in that it must carry a reasonable degree of probability, if the evidence 

                                                 
217

 Ibid 190. 
218

 Ibid 191. 
219

 Ibid 194. 
220

 Civil Liability Act 1936 (SA) s 35. 
221

 (1938) 60 CLR 336. 
222

 Ibid 361 2. 
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is such that the tribunal can say: ‘We think it more probable than not’, the burden is 

discharged, but, if the probabilities are equal, it is not.
223

 

 

The flexibility of the civil standard of proof ensures that the court will require the high degree 

of probability which is appropriate to what is at stake.
224

 The degrees of probability within 

the standard depend on the subject-matter which is commensurate with the occasion.
225

  

 

There is a distinction between medical (or scientific) causation and legal causation, the 

applicable legal standard, which is on the balance of probabilities.
226

 That standard is not the 

exact same standard used by scientists, statisticians or medical experts.
227

 Medical results 

which support a causal link are different than proof being present on a balance of 

probabilities standard.
228

  

 

In Erickson, the tribunal said that much of the evidence, as opposed to the conclusions, was 

simply different, but not divergent and that they would have preferred clear evidence from 

peer-reviewed studies that actually measured health effects and their relation to wind 

turbines, but the research in that area was still quite limited.
229

 

 

Australian jurisprudence appears to be somewhat different in that the possibility of a contrary 

finding does not prevent a finding reached on that standard from being appropriate,
230

 you 

need only circumstances raising a more probable inference in favour of what is alleged,
231

 

and the mind has only to be reasonably satisfied and does not with respect to any matter in 

issue, need to attain a degree of certainty.
232
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 Miller v Minister of Pensions [1947] 2 All ER 372, 374 per Denning J. 
224

 Rejfek v McElroy (1965) 112 CLR 517, 521. 
225

 Bater v Bater [1951] 35, 36–7; [1950] 2 All ER 458, 459. 
226

 Erickson Case (2011) 10-121/10-122 2011 (Ontario Environmental Review Tribunal) 147. 
227
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228

 Ibid 194. 
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 Ibid 195. 
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 Murray v Kickmaier [1979] 1 NSWLR 414. 
231

 Transport Industries Insurance Co Ltd v Longmuir [1997] 1 VR 125, 141. 
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 Rejfek v McElroy (1965) 112 CLR 517, 521. 
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If the possibilities of one version exceed another, but the tribunal does not ‘feel an actual 

persuasion’, of either, neither version can be found as a fact. ‘There are ... some questions to 

which the only answer is: I do not know’.
233

 

 

Gathering compelling evidence to persuade the court or tribunal of the existence of health 

impacts caused by industrial wind turbines will require a determined and intensive approach 

and proof of loss or damage must be more than a chance or hypothetical argument. 

 

17  Non Natural Use of Land? 

 

Wind farms are by their very nature industrial installations in rural settings. Wind farms 

irrevocably change and alter the land which they inhabit; nevertheless land zoning is 

generally not adjusted from primary production to industrial.
234

  

The potential for conflict between energy production and primary production may attract the 

consideration of an aspect of negligence that pertains to the bringing of something onto the 

land which was not naturally there, that may be harmless unless the consequences of the 

activity causes danger to others.
235

 The Australian interpretation of this rule originally 

enunciated in Rylands v Fletcher,
236

 is discussed in Burnie Port Authority v General Jones 

Pty Ltd.
237

  

 

The rule is stated; 

 

It seems but reasonable that the neighbour, who has bought something on his property which 

was not naturally there, harmless so long as confined to his property ... should be obliged to 

make good the damage which ensues if he does not succeed in confining it. It is not every 

use that brings the principle into play but some special use that brings with it increased 

                                                 
233

 Andrews v John Fairfax & Sons Ltd [1980] 2 NSWLR 225, 262 per Mahoney JA. 
234

 Email from Steven Corpus, Principle Project Officer, South Australian Department of Planning, Transport 

and Infrastructure to Tania Neville 23 May 2012. 
235

 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520, 537. 
236

 (1838) LR 3 HL 330; see footnote 173, In Australia Burnie Port Authority v General Jones Pty Ltd absorbed 

the principle into ordinary negligence. 
237

 (1994) 179 CLR 520. 
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danger to others and is not merely within the ordinary use of the land or a use as is proper for 

the general benefit of the community.
238

 

 

The court considered that the relationship between the plaintiff and defendant is 

charachterised by a central element of control and by special dependence and vulnerability in 

that; one party is in control of a premises and has taken advantage of that control to introduce 

or undertake a dangerous activity and exposed the other party to a forseeable risk of 

danger.
239

 This relationship of proximity gives rise to a non delegable duty of care and the 

dangerousness of the substance or activity will heighten the degree of care which is 

reasonable.
240

 (emphasis added) 

 

It is the bringing of things with mischievous possibilities or propensities upon land that 

creates a duty that they do no harm by escaping.
241

 If the source of mischief is something that 

is an accepted incident of some ordinary purpose to which the land is reasonably applied, the 

liability must give way, the liability arises from some special use.
242

  

 

Zoning in the local council area delimits primary production zones, rural living zones and 

industry zones.
243

 An examination of the objectives of the development plan provides that 

primary production forms the core focus of the region and for protection from encroachment 

by incompatible land uses and protection of the scenic qualities of the landscape.
244

 Further, 

new buildings will be complementary in scale and views across primary production areas will 

remain unobstructed by inappropriate development and industry should only be developed if 

it has a direct relationship with primary production.
245

 Rural living zones require that 

buildings be single storey and unobtrusive and do not adversely impact on amenity of a 

locality.
246

 Industry zones should foster and add value to primary industry, be screened from 

public view and be appropriate of the land use and a benefit to the district. 
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The incompatibility of these planning objectives along with the discussion above in relation 

to noise, health, fire, aerial spraying and the mammoth size of industrial turbines creates a 

compelling argument that they represent a potential danger to others, that cannot be confined 

to the land they inhabit and that electricity generation creates a special use of land not part of 

the ordinary agricultural pursuits long recognised as the fundamental focus of these regions.  

 

18  Remedies 

 

Plaintiffs in common law actions based on nuisance and negligence generally seek damages 

as compensation for their losses and to prevent continuation or re-emergence of the disputed 

activity.
247

 An injunction is a discretionary order of the court restraining future conduct. It is 

settled that if a person proves his proprietary rights are being wrongfully interfered with and 

that the other party intends to continue this wrong, then prima facie he is entitled to an 

injunction, unless damages are an adequate remedy.
248

 

 

Where a person is seeking damages as compensation for personal or economic losses or 

damage to property there is really no alternative to common law action. However, other 

avenues may include reporting and complaint to the appropriate regulatory authority. As 

discussed above in relation to the Waterloo wind farm, this has proven ineffective and 

compliance is not enforced. 

 

Local councils have powers to abate or order public or statutory nuisance, but as Steven 

Cooper opines, turbine developers do not put noise data into the public domain and have not 

allowed independent acousticians access to turbine sites.
249

 

 

19  Limitations in South Australia 

 

When making a claim for damages arising from personal injury there is a time limit of 3 

years and documents must be filed at least 90 days before the time limit expires. A claim for 

damages arising from property damage or economic loss must be lodged within 5 years and 9 
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months as there is a time limit of 6 years, but documents must be filed at least 90 days before 

the time limit expires.
250

 

 

20  An action in Contract? 

 

Aside from tortious remedy a contractual issue may be raised in the case of loss of enjoyment 

of the land for landowners themselves. The contractual terms in one contract viewed stated 

that; ‘The corporation agrees it will not materially obstruct or interrupt the Owner or any 

person lawfully occupying the Land in their use, occupation or enjoyment of the land other 

than as contemplated by this agreement, and; take reasonable steps to avoid damage or 

disturbance to stock, crops and pasture on the land’.
251

 The document does not contemplate 

noise, erosion or health problems. 

 

The author notes that ‘reasonable steps’ to avoid damage may be interpreted in many ways. 

The contracts contain strict confidentiality clauses which state that, ‘any matter arising out of 

or in connection with this (sic) Agreement must at all times be kept strictly confidential and 

secret by the Owner’. (emphasis added)  

 

It is unknown whether host landowners complaints are dealt with expediently as one clause 

reads that the owner must not do anything or make any complaint to any person (including 

any Government Authority) which may result in an condition being imposed or enforced 

against the Corporation. There is a clause pertaining to dispute resolution that provides for 

the parties to choose an independent expert to resolve the dispute.  

 

The acceptance of the agreement and subsequent rent to host turbines probably constitute 

acceptance and understanding of any likely impacts or any damage or loss by the host 

landowner and it is noted that any claims may not include what is considered indirect or 

consequential loss. 

 

The confidential nature of contracts may explain the lack of evidence given by turbine hosts 

during the Federal Senate Inquiry, but may clarify the high response rate in the confidential 

                                                 
250
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and independent survey undertaken by Wang.
252

 It may be the lack of transparency in these 

dealings that have potential to cause angst for persons living in rural areas targeted by 

industrial wind developers. 

 

VII  PART 4 

 

G  Settled cases  

 

Regrettably, many cases have settled out of court with confidentiality clauses attached and so 

few precedents exist on which to draw a persuasive argument. Two eagerly anticipated 

overseas cases fit this category.  

 

One is Davis v Tinsley which was to be heard in the Queens Bench Division of the High 

Court in 2011 in the UK, but terminated in a press release that the case had been settled and 

the terms of the settlement were strictly confidential.
253

  

 

The claim was based on nuisance due to material interference with the use and enjoyment of 

property due to the noise impacts of a wind farm 930 metres from the plaintiffs dwelling, 

resulting in sleep disturbance which forced the couple to move house.
254

 The claimants 

sought an injunction to restrain operation of the wind farm and damages for loss of amenity 

and diminution in property value.
255

 Sound reports found potential exceedances of acceptable 

noise thresholds (above the recommended 35 dB(A) or 5 dB(A) above background noise), 

and problems with enforcement of noise conditions.
256

 A (land) valuation tribunal stated the 

wind farm had had a significant detrimental effect on the Davis’s quiet enjoyment of their 

properties and the nuisance was real and not imagined and would have some effect upon the 

potential sale price of the dwelling.
257
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In Huron County, Michigan, USA, 20 plaintiffs brought an action against John Deere 

Renewables and others with a demand for a jury trial after construction of a 46 turbine wind 

farm near the City of Ubly, some of which are only 1100 feet (~335 metres) from the nearest 

residence.
258

 The original claim consisted of four counts: private nuisance, public nuisance, 

negligent design of a wind farm, and negligent misrepresentation,
259

 however, the last two 

counts were dismissed by the court in August 2010.
260

  

 

The private nuisance count claimed, inter alia, significant and material intrusions upon 

property and homes due to infrasound and impulse noise, sustained and highly disturbing 

audible noise, a flicker/strobe light effect that covers the Plaintiffs property when the sunlight 

passes through the blades, inability to sleep, headache, dizziness, stress, fatigue and 

diminished property value.
261

 The ‘substantial’ damage included physical harm and adverse 

health effects, disruption to the Plaintiffs lives, loss of enjoyment of property and pain and 

suffering.
262

 The claim sought pecuniary (punitive and special damages) and injunctive 

relief.
263

 

 

The remaining count in the case was settled a week before trial and the defendants sought to 

have some evidence excluded, including the noise studies.
264

 The requirement in Michigan is 

that the party asserting a private nuisance must be able to establish a personal injury in 

addition to a property based claim.
265

 

 

The public nuisance count alleged ‘the actions of the defendants constitute an unreasonable 

interference with a common right enjoyed by the general public... (these) actions resulted in 

significant harm to the plaintiffs... specifically, the increased harm to their health... and create 
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a nuisance in fact, which was either intentional or negligent, by causing a hazardous or 

dangerous situation’.
266

  

 

The negligent design of wind farm count claimed the wind companies ‘negligently, carelessly 

and recklessly’ sited the wind turbines in a way that increased the negative health effects. 

Further, the wind companies had a duty to use reasonable care in the design and construction 

of the wind farm, specifically in relation to selecting turbine locations. Other allegations state 

the wind companies negligently, carelessly and recklessly failed to construct the turbines at a 

safe distance from the plaintiffs’ residences, and to exercise reasonable care to prevent an 

unsafe condition and unreasonable risk of harm.
267

  

 

The negligent misrepresentation count claimed the companies representatives said the wind 

farm operation would not result in noise nuisance or cause adverse health effects on adjacent 

landowners. The defendants were negligent in making these misrepresentations because they 

had a duty to use reasonable care to provide Huron County and its citizens with both accurate 

and complete information and the plaintiffs claim the wind companies provided inaccurate 

and/or incomplete information about noise levels, and infrasound emitted from the 

turbines.
268

 

 

The Wolf Ridge wind farm in Cooke County, Texas, nuisance lawsuit based on aesthetics and 

noise also settled prior to judgement.
269

 

 

H  Why settle? 

 

The lengthy court process, cost, and stress provide good grounds to settle cases.  

 

However, in novel cases the legal fraternity anxiously await decisions that may provide 

guidance, precedent and certainty. Some opinions consider that settlement by the energy 

companies, that are always accompanied by a strict confidentiality clauses, correspond to an 

admission that they are ‘wrong’. Other views consider that the cases against developers and 
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landowners may not be strong enough to win or that the terms of statutory guidelines 

constrain plaintiff’s cases.  

 

In the Erickson Case the tribunal said that the scientific issues pertaining to wind turbine 

noise are evolving and the court noted the novelty of the issues being raised in the 

proceeding.
270

 The tribunal said the legal test called for expert evidence and for novel 

opinions to be offered by experts in emerging fields, that when looked at in totality, became 

challenging.
271

 It is clear that the case was a novel case that not only involved new legislation 

but also new scientific research.
272

  

 

It may be that this emerging/ novel field will simply require more robust scrutiny by courts, 

legislators, citizens and eminent independent researchers to uncover the truth about the bona 

fide risks of harm to humans from industrial wind energy. 

 

I  Discussion 

 

Arguably, citizens should not be disadvantaged by the active pursuit of renewable energy and 

the failure of planning and guidelines by the legislature. 

 

It becomes apparent that to mitigate harm, developments need to be built at much farther 

distances from human habitation, which will increase the cost. Offshore sites could be 

considered.
273

 However, the cost of electricity is up 46.1% in 3 yrs since the global financial 

crisis, six times the general inflation rate,
274

 and Australia needs to spend a further $30 billion 

dollars on wind farms by 2020 to comply with renewable energy targets.
275

 

 

It is considered that noise and health data should be available to the public since transparency 

is crucial to local acceptance and support of such developments. In addition, developers must 

allow independent and impartial monitors to assess problems and complaints. It has been 
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suggested that there be no issue of carbon certificates without full independent research and 

accessibility of data pertaining to wind farm operation being made publicly available. 

 

Governments at all levels and developers should consider public opinion as valuable to the 

debate rather than labelling opponents and sceptics, nimbys, and anti- green lobbyists. A 

complaint from Vestas (wind blade manufacturer Denmark) labelled the draft national 

guidelines as ‘discriminatory against wind farm development’ and ‘short sighted’ because 

they contemplate public concerns.
276

 It is this attitude that leads to mistrust and poor 

acceptance.  

 

Clearly there needs to be more research and development to improve the technology to 

reduce noise and infrasound, and the same goes for studies into health effects. There also 

remain concerns around the inability to recycle carbon fibre blades which creates a growing 

landfill problem.
277

 Could it be that funds are better spent on education about reducing energy 

consumption and planning/design processes for ‘greener’ more energy efficient buildings and 

homes? 

 

If it is proven that the companies have withheld data in relation to noise and health impacts 

there could be litigation around contract law for misrepresentation, or corporation law for 

misleading and deceptive conduct. 

 

Developers should consider compensation for all surrounding land owners affected by 

reduced property values and health effects and people who feel aggrieved should be 

contemplated in any compensation scheme.  

 

The public must get involved by demanding councils and state governments scrutinise all 

development applications and ask for the best of the best advice on all issues. Council should 

also determine if industrialisation of agricultural and/ or recreational land represents the 

highest and best use of that parcel of land. 
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VIII  CONCLUSION 

 

Wind energy projects will all be assessed on a case by case basis. Residents in areas targeted 

by industrial wind turbine companies would do well to start a paper trail in advance in the 

event of any negative impacts (harm) by keeping records of any current health issues, 

obtaining independent noise studies for comparison, obtaining regular independent property 

valuations, and maintaining records of farming production in case of damages extending to 

primary production pursuits.
278

 

 

In the mid north of South Australia residents have sent letters of notice to landowners 

considering hosting turbines that the residents intend to seek to recoup any damages they 

suffer or costs incurred as a result of the nuisance created by the wind turbines, including 

personal injury or as a result of fire or through other physical interference. 

 

It would appear that the elements for private nuisance and negligence may be met given 

recent data and research. This serves to inform developers and councils that local interests 

and human health should be balanced against all possible risks of harm and even competing 

global interests in regard to climate change.  

 

Renewable energy may be a crucial step toward reducing carbon emissions but it would 

appear that individual sacrifices present a social and moral problem and the balancing act is a 

difficult one given that climate refugees probably outnumber turbine refugees. However, law 

must remain consistent in regard to established common law principles, if it finds the 

elements met for nuisance and negligence, the courts must find in favour of the plaintiffs. 

 

The Senate Committee’s recommendations must be implemented and the need for such 

litigation may not ensue, except for those actions that are already in the wind. 
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How can you buy or sell the sky, the warmth of the land? The idea is strange to us if we 

do not own the freshness of the air and sparkle of the water how can you buy them. This 

we know. The earth does not belong to man. Man belongs to earth.279 

 

Chief Seattle 1854 
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APPENDIX I 

 

THE SENATE: Community Affairs References Committee 

The Social and Economic Impact of Rural Wind Farms 

June 2011 

 

© Commonwealth of Australia 2011 

ISBN 978-1-74229-462-9 

Internet: http://www.aph.gov.au/Senate/committee/clac_ctte/index.htm 
 

RECOMMENDATIONS 

 

Recommendation 1 

2.44  The Committee considers that the noise standards adopted by the states and territories 

for the planning and operation of rural wind farms should include appropriate measures to 

calculate the impact of low frequency noise and vibrations indoors at impacted dwellings. 

 

Recommendation 2 

2.58  The Committee recommends that the responsible authorities should ensure that 

complaints are dealt with expeditiously and that the complaints processes should involve an 

independent arbitrator. State and local government agencies responsible for ensuring 

compliance with planning permissions should be adequately resourced for this activity. 

 

Recommendation 3 

2.69  The Committee recommends that further consideration be given to the development 

of policy on separation criteria between residences and wind farm facilities. 

 

Recommendation 4 

2.101  The Committee recommends that the Commonwealth Government initiate as a matter 

of priority thorough, adequately resourced epidemiological and laboratory studies of the 

possible effects of wind farms on human health. This research must engage across industry 

and community, and include an advisory process representing the range of interests and 

concerns. 

 

Recommendation 5 

2.102  The Committee recommends that the NHMRC review of research should continue, 

with regular publication. 

 

Recommendation 6 

2.103  The Committee recommends that the National Acoustics Laboratories conduct a study 

and assessment of noise impacts of wind farms, including the impacts of infrasound. 

 

Recommendation 7 

3.99  The Committee recommends that the draft National Wind Farm Development 

Guidelines be redrafted to include discussion of any adverse health effects and comments 

made by NHMRC regarding the revision of its 2010 public statement. 
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PRELIMINARY RESEARCH: BLADE DISPOSAL –CLEAN AND GREEN? OCTOBER 2011 

(in progress) 

I  INTRODUCTION 

 

Misrepresentation to investors and landholders? Not Clean and Green 

 

Industrial wind turbine development (‘wind farms’) in Australia should be developed in an 

ecologically sustainable manner as defined in s6 of the Protection of Environment Administration Act 

1991 (NSW) (See Appendix 1).  

 

An object of this Act was to constitute the Environment Protection Authority.280 

 

Preliminary research indicates ‘wind farms’ are not the appropriate use of technology for the 

collection of ‘renewable energy’ because of the need to dispose of large quantities of redundant wind 

turbine blades as waste in landfill.
281

 

 

Governments and citizens need to be vigilant of products that may cause environmental harm to 

humans, flora and fauna, in the immediate and distant future. On this basis, the adoption of the use of 

composite materials needs to be closely examined before allowing its use. Significance must be 

attributed to the precautionary principle,
282

 and our adoption of intergenerational equality.
283

 

 

What constitutes ‘carbon composite’? 

 

Each carbon composite is tailored for specific uses, therefore the constituent parts of composites used 

are unknown, including use in wind turbine blades.  

 

It is known that: 

 

 Boeing is concerned about the disposal of Hexavalent Chromium primer used in conjunction 

with their ‘carbon composite’ products.
284

 

 Bayer is supplying its ‘carbon nanotubes’ for use in the construction of ‘carbon composite’ 

wind turbine blades for a Chinese manufacturer. The material’s (Hybtonite) unusually high 

strength is attributable to Baytubes brand carbon nanotubes supplied by Bayer Material 

Science. A Bayer Material Science customer in China manufactures rotor blades between 40 

and 50 metres long from ‘Hybtonite’ for large wind power plants.
285

 

                                                 
280

 Protection of Environment Administration Act 1991 (NSW) s 4(a). 
281

 Ibid s 1(b). 
282

 Ibid s 6(2)(a). 
283

 Ibid s 6(2)(b). 
284

 Boeing, Composite Recycling and Disposal: An Environmental R&D Issue (2003) 8 (4) 
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 Specific lengths of the tiny fibres (carbon nanotubes) were found to cause ‘asbestos-like’ 

inflammation and lesions in mice.
286

  
 

It is submitted that the full health and environmental risks associated with carbon nanotubes is 

unknown if they are released into the environment.
287

  

 

II  PROBLEMS OF DISPOSAL OF WIND TURBINE BLADES: 

 

There are currently only four possible means of disposing of ‘carbon composite’ wind turbine blades: 

 

1. Landfill: Depositing wind turbine blades whole as land fill. 

 

Problems:  

 It is unknown the period for decomposition. Suggestions are that the time period 

should be measured in decades if not centuries.
 288

 

 If the turbine blades do decompose it is unknown what product have been used in 

their manufacture and the dangers they pose to the environment, both flora and fauna, 

including human health.   

 It is possible that Australia will follow Germany, which has banned wind turbine 

blades from landfill since June 2005.
289

  

 

2. Re-grinding:- Cutting, grinding, or chipping the waste composite down to a suitable size to 

be used as filler material in new moulded composite products. The maximum particle size for 

most products is under several millimetres.
290

 

 

Problems: 

 A problem with using re-grinded material is the continuous fibres are broken down 

into small fragments, and thereby lose their ability to provide high stiffness and 

strength. 

 It is unknown what the health risks will be to the workers or the greater environment 

by the destruction of the resins that contain ‘carbon fibre’ and/or ‘carbon 

nanotubes’.
291

  

 Wind turbine blades also have to be dismantled and crushed before transportation to 

incineration plants, placing further strain on the environment in terms of energy used 

                                                 
286
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and emissions. Henning Albers
292

 suggests that there are also cause for concern in 

relation to the health and safety of workers involved in the incineration process.
293

 

 

3. Thermal Recycling:  

i) High Temperature: Thermal recycling involves the incineration of composite to 

reclaim the fibres for reuse. Waste composite is ground into fine powder and then 

incinerated using a rotary kiln or fluidized bed. The composite is thermally degraded 

at temperatures above 500–600C in the absence of oxygen to break the polymer down 

into oil/wax, char, and gas.
294

 

 

Problem 

 A ‘… problem is the cost to recycle composites by high-temperature incineration, 

which is often greater than the original cost of the material, and there is no financial 

incentive to reclaim fibres.’
295

  

 

 Low Temperature:- ‘Recycling at low incineration temperatures is currently under 

development to minimize the loss in fibre strength’.
296

 

 

Problem 

 The problem of recycling carbon fibre composites at low incineration temperatures is 

... the process is not ready for large-scale processing…’
297

 and therefore it is 

suggested that the cost and economic viability for this method of incineration has not 

been determined.  

 

4. Chemical Processing:- The process involves using strong acid (e.g. nitric acid, sulphuric 

acid) or base solvent (e.g. hydrogen peroxide) to dissolve the polymer matrix, leaving the 

fibres for recovery and reuse.
298

 

 

Problems 

 The solvents are corrosive and potentially harmful to the environment should they 

leak out during processing.
299

  

 The chemical dissolution of the polymer matrix is slow–much slower than pyrolysis–

and therefore, large digestion facilities are required for commercial-scale recycling.
300

 

 

Permit Conditions Considerations: 

 

1. Environmental: 

Environmental management plans must consider hazardous material and all potential contaminants 

stored on site and potential for water contamination.
301

 

Further, contamination risks must be identified to include recycling and disposal procedures.  
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Problem:  

the claims are that 80% of the turbines are recyclable.
302

 This claim is not denied but the issue of 

disposal of the blades continues to be ignored.
303

 Turbine blades replaced in South Australia have 

reportedly been shipped to India for burning,
304

 but we have been unable to confirm this. The 

potential risk to water tables from damaged blades caused by erosion, wear and fire is unknown. 

Disposal procedures appear not to be considered even at contractual level with landowners, but 

especially not by local or state government departments. 

 

2. Decommissioning Provision: 

 Within 12 months of the date that turbines cease to operate the wind facility operator, or in 

the absence of the operator, the owner of the land, must undertake project closure and 

decommissioning and remove all above ground equipment.
305

 

 

Problem: Liability: of Parent Company, Wind Farm Companies; landowners. 

 

It would appear that individual wind farms are held in subsidiaries of Parent Wind Farm Companies. 

If the ‘corporate veil’ between the Parent and Subsidiary ‘wind farm’ operator cannot be lifted the 

Parent will not be responsible for decommissioning costs.
306

 If this is the case, based on the model 

planning permit developed by the Victorian Government,
307

 the cost would fall on the ‘owner of the 

land’ to decommission the ‘wind farm’. It is suggested that the liability will not be limited to the value 

of the land but to the total assets of the landowner.   

 

Liability of landholders versus value of land: 

Cost: Each turbine has 3 blades, a blade weight is about 9 tonnes and 10% of the Prepreg (the term for 

‘pre-impregnated’ composite fibres.) turns into waste due to cut off, painting also affects recycling 

possibilities.
308

 The turbines are painted to blend with the sky and reduce glint. 

 

Currently recycling of Carbon Fibre is not available in Australia. UK firm, Recycled Carbon Fibre 

Ltd, charges approximately $A15/ kilogram. At 9000kg per blade that is approx $405,000 excluding 

site decommissioning, transportation and shipping for each turbine, at 2011 estimates. Any projection 

of the costs for decommissioning in 20 to 25 years can only be an estimate but an assumption that the 

cost will exceed $1 million, would not seem unreasonable, to recycle wind turbine blades. 

 

It would appear the line being perpetrated by ‘wind farm’ proponents is the cost of decommissioning 

will be able to be met by the residual value of ‘wind turbines’ at the end of their economic life.
309

 We 

are highly sceptical of this assertion.  

 

The question whether these costs will exceed the equity of the property owner will depend on the 

value of the site of the ‘wind farm’. The question becomes; in the absence of the ‘wind farm’ operator 

and ‘land owner’, who will pick up the tab for the decommissioning of ‘wind farms’. The options 
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appear to be either the State Government or the Local Council? It is suggested that as the Planning 

Minister will direct the Local Council to issue the permit, it will be the Local Council that will 

become primarily liable for the shortfall in costs. 

 

III  CONCLUSION 

 

There seems to be no ecologically sustainable solution for the disposal of ‘composite’ wind turbine 

blades. In order that we do not repeat the same mistakes made when our society allowed the 

introduction of unrecyclable ‘disposable’ bottles and plastic bags. We should not allow the 

development of ‘wind farms’ until a satisfactory manner of disposal has been determined i.e. a 

manner that is economically viable and ecologically sustainable. 

  

Wind turbines may be a means of harnessing renewable energy but until an ecologically sustainable 

means is found for their disposal, they are certainly not a source of ‘green’ energy. 

 

Note: We have limited our discussion to the disposal of wind turbine blades but we do acknowledge 

that there are further possible health impacts already documented overseas.
310
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APPENDIX 1 

PROTECTION OF THE ENVIRONMENT ADMINISTRATION ACT 1991 - SECT 6 

6 Objectives of the Authority 

(1) The objectives of the Authority are: 

(a) to protect, restore and enhance the quality of the environment in New South Wales, having regard to 

the need to maintain ecologically sustainable development, and 

(b) to reduce the risks to human health and prevent the degradation of the environment, by means such 

as the following: 

• promoting pollution prevention, 

• adopting the principle of reducing to harmless levels the discharge into the air, water or land 

of substances likely to cause harm to the environment, 

• minimising the creation of waste by the use of appropriate technology, 

• regulating the transportation, collection, treatment, storage and disposal of waste, 

• encouraging the reduction of the use of materials, encouraging the re-use and recycling of 

materials and encouraging material recovery, 

• adopting minimum environmental standards prescribed by complementary Commonwealth 

and State legislation and advising the Government to prescribe more stringent standards where 

appropriate, 

                                                 
310
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• setting mandatory targets for environmental improvement, 

• promoting community involvement in decisions about environmental matters, 

• ensuring the community has access to relevant information about hazardous substances 

arising from, or stored, used or sold by, any industry or public authority, 

• conducting public education and awareness programs about environmental matters. 

 

(2) For the purposes of subsection (1) (a), ecologically sustainable development requires the effective 

integration of economic and environmental considerations in decision-making processes. Ecologically 

sustainable development can be achieved through the implementation of the following principles and programs: 

(a) the precautionary principle-namely, that if there are threats of serious or irreversible environmental 

damage, lack of full scientific certainty should not be used as a reason for postponing measures to 

prevent environmental degradation.  

In the application of the precautionary principle, public and private decisions should be guided by: 

(i) careful evaluation to avoid, wherever practicable, serious or irreversible damage to the 

environment, and 

(ii) an assessment of the risk-weighted consequences of various options, 

(b) inter-generational equity-namely, that the present generation should ensure that the health, diversity 

and productivity of the environment are maintained or enhanced for the benefit of future generations, 

(c) conservation of biological diversity and ecological integrity-namely, that conservation of biological 

diversity and ecological integrity should be a fundamental consideration, 

(d) improved valuation, pricing and incentive mechanisms-namely, that environmental factors should 

be included in the valuation of assets and services, such as: 

(i) polluter pays-that is, those who generate pollution and waste should bear the cost of 

containment, avoidance or abatement, 

(ii) the users of goods and services should pay prices based on the full life cycle of costs of 

providing goods and services, including the use of natural resources and assets and the 

ultimate disposal of any waste, 

(iii) environmental goals, having been established, should be pursued in the most cost 

effective way, by establishing incentive structures, including market mechanisms, that enable 

those best placed to maximise benefits or minimise costs to develop their own solutions and 

responses to environmental problems. 
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