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\VINO LEASE .<\NO EASEl\'lENT AGREEMENT 

Detael Cou11tv. State of Sot1tl1 Dakota • 
•• 

THIS D LEASE AND EASEMEN'f AGREEMENT (this ''Agreement'') is made dated and 
effecti"·c as of . 20 (the ·'Effective Date''), bet'"·een [Insert Landowner Na~e), (Insert 
La11downer 1\-larital Statl1s} (collectivcl~1, and together v.•ith tl1eir successors, assigns and heirs, 
comprising ··o,,·11er"), and lnvenergy Wind Development LLC, a Dela,,·are limited liability compan"· 
(together \vith its transferees. successors and assigns, ··Grantee''), and in connection berc\•.-ith, Q,,ncr and 
Gra11tee agree, cove11ant and contract as set forth in this Agreen1ent. O'"ner a11d Grantee are someti1nes 
referred to in this Agrceme11t as a '·Part\.·'' or collcctivcl\' as the '·Parties''. . -

1. {,ease/Easement. For good at1d valuable consideratio11, the receipt and sufficienc~' of 
\\·l1ich is hereby ack110\\·ledged by O\vner and Grantee, t\pon the terms and conditions set forth in this 
Agreement, O\\'IlCr hereb~· grants and conve)'S to Grantee an exclusive easement and lease to convert. 
maintain and capture the flo,v of wind ai1d wind resources over across and through t11e surface estate of that 
certain real propert}', including, bt1t not li1nited to, the, air space thereon, located in Deuel Count)·, (the 
'·Coun~'''), State of Sottth Dakota consisting of {Insert Landowner Total Acreage) (00.00) acres. as more 
particu larl}· described in Exhibit A attached hereto and incorporated herein (the ''Propert}'' ') for the purposes 
set forth belo,v. 

• 
. 

1.1 Pi11poses Qf the Leas,c/E,asemcnt. This Agreement is solel}· and exclusive!~· for \\ind 
cnerg)' purposes (as such tennis broadJ).- defined, including ancillal)· rights related thereto and necessa[)' 
for the de'\·elopn1ent and operation of Windpo, ... ·er Facilities (as defined belo,v)), and not for an~; otl1er 
ptlrpose. and Grai1tec shall have tl1e exclusive right to develop and use the Propert~: for \\ind energ~· 
purposes and to deri"·e all profits therefron1. including but not limited to the follo,,·ing activities 
~(collecti\.·el~', '·Development Activities"'): 

(a) Converting ''ind energ~: into electrical energ}', and collecting and transmitting 
tl1e electrical energ~· so co11verted; 

(b) Dete1·r11ining the fcasibilit)' of ,,·ind energ~' conversion and other po,,·cr 
gcneratio11 oo the Propert)' or on adjacent lands, including studies of \\'ind speed, \\·i11d direction and other 
meteorological data. and extracting.soil sainJ!les: .- · . .- ·· 

' . • -
(c) Constructi11g, layi11g d0\\'11, installing, using, replacing, relocating, 

· reconstructing and remo\.·ing from tin1e to time. and n1onitori11g, maintaining, repairing and operating the 
follo'''ino onlv for the benefit of tl1e Project or Projects (as defined belO\\.") ®'\·ind po,,.·er generating 
machine:. of ~\· kind (i11cluding supporting to'"·ers. foundations ai1d any other associated equipment or 
structure~)(colle~tivel~·. ·'Wind Tt1rbin~s'')~ 11 overl1ead and undergrou11d electrical distribution, 
collectio11. transmission and co11101unicatio11s lines, electric transfor1ners, tcleconununications equipment, 
and pow~r generation facilities; (iii) . roads and crane ~~d_s;, (iv·) meteorologi~l to\vers and \vi11d 
measurement equipment; and (v) u11dertaking ai1~· other act1v1t1es~ ,._·\1etl1er accompl1shed by Grantee ~r a 
t}1ird pa1 ~- authorized by Grantee. tl1at Grantee rcas~nabl}: detenn1~es are n~cessary·, us~ful ~~ a~11ropr1ate 
to accon1plish an)· of tl1e foregoing (all of tlte above, 111clu~111g tl1c W tnd Turbines. c~llect1vcl) ~ 1ndpo,\er 
facilities··). The tcnn ·'Project"', for the plarposcs of this Agreement, means an integrated "-'tnd energy 
generation S)'Sten1. consisting of Windpo\\er Facilities. ~lat is constructed and operated on t~c Propert~·. 
and/or adjacent lands, by Grantee, or a third part:-· authonzed b)' G1·antee. Grante_e ma)' d~tenn1ne \\·hether 
atl)" particular group of Wi11dpo'''l.!r Faciliti~s co11sti~tes a si?glc Pro~ect or i11ult1ple Pr~.1ccts for ~urposes 
of tliis Agrecme11t~ and in t11c case of mt1lt1ple Projects, \\l11ch port1011 of the Propert) shall be included 

,,·ithin eacl1 Project. 

U'SD~ IX.' (l.ando\\'tlcr ~a1n.:) • 2 -
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1.2 Other Us~s. Subject to Sections 9.2. and 9.5 belO\\', 0\\ner reserves the right to use 

· · · · · · D · ti Tenn \\l1en exclt1de use of tl1e proper()' for tl1e developm..::nt or generation of ,,·ind energ~ · . uring 1e . . 
Grru1tee construction is or is about to occur. Q,,11er agrees to provide Gra11tee \\'Ith c~1rrent .1nfom~ation 
concerning the statl.1s ai1d location of all other land uses occt1rri11g on the Prop_ert)· (1?c_l~d1ng, '";rthout 
lirnitation, agricultural use, indt1strial use ai1d oil and gas exploration ru1d pr?dtt~t~on act!v1t1es). An_)' ne\\' 
leases or rcne,,·als and or cxtensio11s of existing leases. options to lease. se1sm1c operations, or_ an~ . other 
agree1ner1t n1ade b}· Q\,·ncr \\'ith a third pa~· regarding the Property (inclt1di11g an~' of the foregoii1g r_elatcd 

interfere \\·ith, preclude, or destro)'· Grar1tee·s rights hereunder. Except for an)' compct.1ng dc~~lopers of 
'''i11d energ)· projects, Grantee shall accon1n1odate the rcaso11able de\.:elopment of essent1a~ sen'1ces ?~_the 
Propert~·. i11clucting an~· electric trans1nission and distribution lines and associated f.1c~ltties, 
tc:lccon11nunications facilities, and n1ral '''atcr s:v·stems, rovidcd that uch services d · . " e '"''1th t~1e 
\Vi11dpo,,·er Facilities. ln the event that the Wir1dpo,,·er Facilities cause an)· interference with esse1ttial 
'sen·ices i11stalled on the Pro11erty, 0\'Yner sl1all deliver ,,·rittcn notice to Grantee, and Grar1tee "'ill undertake 
comn1erciall"· reasonable efforts to mitigate s11ch interfere11ce. 

• 

2. Gra11t of t\d<fition:al Easen1ents. 

2.1 Q,,11er hereb~' grants, cor1ve~·s ru1d was 1ants to Grantee the follo\.\'ing additional 
ease1nents 11po11, 0\1er, across ru1d under the Prope~': 

· (a) Qve.rhan_g. AJ1 exclitsive easement to allo''' the rotors of \Vind Turbines 
installed on adjacent lar1d to overl1ang 011to the Propert)': 

' 

(b) No11·0bstruct. An exclusive easeme11l to capture, use and convert the 
t1nobstructed '''ind resources over ai1d across the Propert)'; _ -:" ,.. 

• • 

(c) l11terference. .--An excl11sivc easen1e11t for electromagnetic, audio, flicker. 
vis11al, \·ie,,·_ light, noise, vibration, air turbulence, wake, electrical. radio iJ1tcrfere11ce, sl1ado, .... or other 
effects attributable to the Wind Turbines, or an~1 otl1er Develop1nent Activities, ""·hicl1 easement shall ex-tend 
throughout the entire Propert)' to and for the be11efit of the area existing horizontally three hundred and 
sixt)· degrees (360°) froin each Wind Turbine "·ithin the Project (each such point referred to as a •·site'') 
and for a distance fro1n each Site throt1gh the PropCrt)', together \'·erticall~· tl1rot1gl1 all space located above 
the s11rface of the Propcrt~·. tl1at is~ one hundred eighty degrees ( 180°) or sttch greater nt1mber or nun1bcrs 
of degrees as n1a)'· be necessary to extend from each point 011 and along a line dra\\.·n along the surface from 
each point along the exterior boundary of the Property to each point and on and along Stich line to the 
opposite exterior boundary· of tl1e Proper!)·~ ai1d 

' 

(d) Access Easement. A no11-exclusive easement for i11grcss to and:egress fro1n 
the Project or Projects (,,·hether located on the Property. on adjacent proper~· or else\vhere) over.and across 
the Propert~· b~' n1eans of roads and lanes thereon if existi11g or later constntcted b,· Q,,-ner, or otl1en,·ise b\· 

• • 
such route or routes as Grantee ma,· construct fro111 ti1ne to ti1ne. ,· . 

• 

• 

.. . . .. .. 

• 

3. I Dc\·elo Jn1cu1 T~r111. TI1is Agrce111ent shall be for an initial term (tl1c •·oe,:clop1nent ;·-:·: 
Tenn.,) co1n1ne11cing on the Effective Date and conti11uing until the earlier to occttr of: (a) the date on \\·l1icl1 
Grai1tee begins selling electrical energ~· ge11erated b~ · substa11tiall)' all of die Wind Turbi11es to be inclL1ded 
i11 the Project to a t11ird part~ .. po,,·er pt1rchascr (as declared b)· Grantee, the ''Operations Date"'), or (b) tl1e 
fifth (5tl1) ~nni~ersary· of the Effective Date (the Dc\.·elo1)ment Period Termination Date··). Not\\·ithstandi11g 
the foregoing. 1n the e\·e11t tl1at Grantee files a s,,·om aftida,1it ''ith the Public l!tilities Co1n111issio11 as 
provided in S. D. 43-13-20. l .. Grantee n1a.}' extend. the Dcvelop1nent Period Termina~ion Date b~ · t,,,0 (2) 
~cars to the se\cnth (7th) an111,1ersa~· oftl1e Etfect1\•e Date upo11 deli\.·er:· of\\Titten t1otice to Q, ... 11cr. 
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g een1ent shall automatically extend for an add1t1onal t\'v·ent~·-five 25 ,·ear tem1 the ··Operations T et 1n-·). 

3.3 Extended Tenn. Provided that Grantee has not full~· surrendered or te11r1inated this 
Agree1ne11_t, the11 on or before the expiration of the Operations Tenn. G1antce ma~·. at its option, extend the 
tc1111 ofth1s Agreement for an additional t\venty (20) ~·ear period (the ~·E"-iended Term··, collecti\·el,· \\ith 
tl1e Development. T~nn and Operations Te1r11, the ""Teran''). Not, .. itl1standing tl1e foregoing, ·if the 
Development Penod 1s c:\.1:ended b): t\\'O (2) )·ears pt1rsuant to Section 3.1 above. the Extended Ter1t1 shall 
consist of an eigl1tccn ( 18) )'ear period. Grantee ma~' exercise its option to exte.nd this Agreement for the 
Extended Tenn b~' giving 0\\11er '"'Tittcn 11otice tl1ereof on or before the date t11at is one l1undred and eight\· 
( 180) da~·s prior to the expiration of the Operations Ten11._ . 

4 . Paymeqts to Owner. In consideration of tl1e rights granted hereunder, Grantee \\'ill pa)' O\\ner 
tl1e amounts set forth in Exhibit B attacl1ed hereto. Exhibit B shall not be recorded \1v'ithol1t the s ecific 

,. pry~r. \\:Titten consent of Grantee, and rem?val of Ex.hibit B for recoflt1ng pUfJ.)OSes s ta l not affect the 
\'al1ditv hereof. · · 

• 

S. Ownership of. Windpower F3cilities. O'"ner shall l1a\.'e no 0\\11ership, lien, securit)' or 
otl1er interest in an)' Windpo,,..-cr Facilities installed on the Propert~·, or an),. profits derived therefrom, and 
Grantee 111a~· remove an~' or all Windpo,ver Facilities at :in~· fiane. I!xcept for payn1ents from U\\·ner" 
described in tl1is Agreement, including Exl1ibit B. Q,,·ner sl1all not be entitled to an)-· other pa)l·mcnts or 
benefits accrued b}' or fron1 the Project, including. but not limited to, rene,,·able energ)-· credits_ 

environmental credits or tax credits. 
' 

' 
6. Taxes. O\\ner shall a~· all ta.xes, assessments, or ocher go-v·emmental clmrges, general and 

specific, that sl1all or ma)' during the ez an be imposed on, or arise in connection Y.'1th the Proper!)· itself: . 
provided, ho,•;ever, during the Tenn G1antee sl1all be liable for atl)" incremental in'crease in such taxes, 
assessments, or other governmental· charges directly resulting from the prese11ce of the Windpo,,·er 
Facilities on the Propert)! (''Grantee Taxes''). To thX, extent_ tl1e appli~ble taxing authorit~' provides a 
separate tax bill for tl1e Grantee Taxes to Grantee. Grai1tee shall .pa~; sucl1 Grantee Ta-xes direct\~- to the 

• applicable ta.Xing at1thont1es pnor to tl1e date st1ch Grantee Taxes become delinquent. If a sepa~\te ta.x bill 
for the Grantee Ta'C.es is not provided to Grantee, Grantee shall pa~· the Grai1tee Taxes \\·itlun thirt~· (30) 
da"'·s follo""·ing receipt of ,-w·ritten dema11d from Q,,·ner of tl1e an1ount of t\1e G1·antee Taxes ,,·ith a cop)' of 
th~ applicable tax bill. Both Parties sl1all pa)-· tl1eir respccti,.-e ta.x bills when dt1c ~nd if eitl1er Part~· fail~ to 
n

1
ake such pa\'ments '"''hen due. then the other Pa~! ma}', bltt shall not be obligated to, pa~· the t.axmg 

authorities th~ entire amount due on the tax bill, including an)'· interest and/or penalties. a11d obtain 
reimbtirsement for st1ch a111ou11t paid on bel1alf of such Part)1 plus i11terest (co111pt1ted from the date of 
pa~·n1ent) at a rate equal to the sum of: (i) t\\'O percent (2°/o) per ru1nun1; p_lus, (ii) the p~me 1~11ding ra_te as 
fronl tin1e to time ma"· be published b}' The Wall Street Jour11al lander the· l\tone~1 Rates sect1011: pro\r·tded, 
t}

1
at itt no event shall-such total i11terest exceed t\1e n1axi1nu111 rate pcrn1itte? h)' l~~· -. If Grantee pa~1s taxes, 

assessments, andlor real propert~-' taxes on behalf ofQ,,·ner tl1at are o,,·11er s obl1gat1011 heret111der, Grantee 

01av offset the an1ount of such pa)·me11ts against amou11ts dt1e O\\tter under this Agreemc11t . 
• 

7. lndentni~y/Liability. 

• 

' 

otller Part'' and such oLher Part)-·'s Relate~ Persons ~s defined b~lo,,·~(cacl1: ~11 _I11den1n_1fied Part~ ) ~rom ' .· . · ' 
·--= · . d all t 

1
r part\! (cxcludi11g Related Perso11s) cla1111s, l1t1gat1on, acr1ons, proceedings. 

an against an~ an ' . . . . . . . . . 

l d l
·abi.lities obligations. costs a11d expenses 1ncl11ct1ng reasonable atton\e~ ~ . 111vcst1gators -

osses. ainages. 1 • . ,, . ,, • . · 

aspects of' the defense of ru1~· legal action covered by tl1e prior scnte11ce. 
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7 .2 111 no ~'·e11t sl1all eitl1er Part, .. be liable to the otl1er Pam· to the exte11r ai1,· Clai111 is 
• • • 

cat1scd b)·, arising fro1n or co11tributcd b~· tl1c negligence or i11tentional n1isconduct of such otl1er Part)'· or 
an~· Related Person tl1ercof. - ,...-

• 

1.3 Except for pa~·n1ents expressl~· rcqltired herein (such as crop da1nage con1pcr1sation), 
r in. no evc11t~ ,,·11.ether as a result of breach of contracl ,~·arrai1tv, indc1n11itv, tort (including negligence). strict 

liabilit)' or "otheT\vise, sl\all eitl1er ,Par~· .be liable to the oth~r Partv· fo; loss of profit or r ' n s loss of / ,. 
bt1sincss oppom1nities or for 30)' other special. co11seqt1cntial, incidenta, indirect or exe1npla[)' damages. = 

7.4 In 110 event sl1a11 Grai1tce or its Related Perso11s be liable to O\\llCr for ro em: damage 
or personal i1~~1ries'' to U\\·ner 'or its Related Perso11s attributable to risks o kno\vn and unkno, .. n dangers . ·, 
associated \-\·it!' nonnal da)·-to-da~' 01,cration of electrical generating facilities, st1ch as flickering. noise and 
electromagt1etic fields. · · · · ··, ·- · · · · · .... · ·· · 
• 

7 .5 In no eve1lt sl1all citl1er Pam· or its Related Persons be liable to the Other Partv for - -
expe11scs incurred in such otl1er Patt)'·s la\<wful enforcement of its rights under t11is Agreeme11t for a defat1lt 
dt1ri11g art}' a1lplicable cure period. 

7.6 As t1sed herein the tenn ·'Related Person shall mean an\' affiliates. concractors. • • 

lessees, a11d sublessees of a Pafl!', ai1d each of their respecti,1e. principals, officers, cn1plo~·ees. sen·ants, 
agents. representati\o·es, subco11tractors, licensees, invitees, and/or gliests. 

7. 7 TI1is Section 7 sl1all survive expiration or earlier te11ni11ation of this Agreement. ~ :. ·_ ·-

8. Gr~ntee•s Rep17c$.cntatiQ.ns. \Var.raoties, a•~~' Covenants. Grantee hereb~· repr~sl11ts, -. 
,,·arrants. and co-..·enants to Q\\·11er tl1at: 

8.1 Grar~tec ·s .Autl1qrit)·· Grru1tce l1as the unrestricted right ru1d authorit)' to execute 
this Agreen1ent. Each person signing t11is Agreen1ent on bel1alf of Grantee is authorized to do so. \\lhen 
signed b~· Gra11tee, this Agree1nent co11stitutes a valid and binding agreement enforceable against Grantee 
in accordance ,,,,·ith its ter 111s. 

&.2 Minin1al l1npacts. Grai1tee agrees to condt1ct its Oe-..·elopment Acti\'ities and to 
locate ru1d operate its WindpO\\'er Facilities in such a ''•ay as to reasonabl~· n1inimize in1pacts to the Prope~' 
ai1d to Q,,ner ·s activities on the Property, to the extent practical, "·ithout negativ·el~· i111pacting the 
Project(s). At least fifteen ( 15) da,·s ri r to Grantee commenci11g construction of the Windpo,,·er Facilities 
on the Prope~·, Grantee s a provide Q\\'n~r \\1tl1 a site plan indicating tl1e approximate pro osed location 
of the Wind Turbines.and access roa<:!s. No later than five (5) a\'S after recc1 to c site plait fTom 
Grantee, Q\\·ner shall provide Gra11tee ,..-it l all. if a11\·. st1ggest1ons or concerns Q,,11er has regarding the 
proposed site plan. Grantee sl1all co11sid in good faitl1 ny such st1ggcstions or concen1s Q,,ner ma~· ha\1e 
,._·ith the siting of Stich \V i11d ltr 1nes a11d access roads and sl1all i1nplement tl1ose tl1at, in Gra.11tee · s 
reuso11able discretiot do 11ot negativel\' i111 act the Pro·ect. Grantee shall operate and maintain tl1e 
Windpo,,·er Facilities in good order and repair througl1ot1t tl1e Term. Gra11tee shall not store materials. 
vel1icles or equip1ne11t on tl1e Propert}·. except to the extent that such materials, -..·el1iclcs and eqttipmcnt are 
directlv co11nected \\ith tl1e constrt1ction, operation and/or mai11tenance of the WindpO\\·er Facilities. If 
o,,·11e;·s Property is fenced. all access roads constn1cted b~· Gra11tee on the Property shalt be gated b~· 
Gra11tee at Grantee's expense, and Q\\Dt:r sl1all be fi.1mished \\'ith kc)·s or ot11cr abilit~· to 01Jen aJ1d close 
sucl1 gates. The tenns ··co1nmenci11g constn1ctio11'' ai1d '"commcnccn1ent of co11struction ·· as used in this 
Agree1ne11t sl1all 1ncan that date on ,,·l1ich Gra11tee begi11s excavatio11 on a Wind Turbi11e tou11datio11 on the 
Propert~·. If an~· e\·ent of Force Ma.ieure (as defi11cd in Section 14. I) occt1rs \\'hich reql1ires. in Grantee ·s 
reasonable discretion. relocatio11 of Gra11tec' s Wi11dpO\\·er Facilities. the11 st1bject to the tern1s and 
co11ditio11s of tltis Agrecmc11t includi11g tl1ose contained in this Section 8 .2 and tl1c pa~·ment provisions set 
torth l1ert!in, Gra11Lec sl1all lta\·c tl1e right to relocate st1ch Windpo,,·er Facilities on the Propert~· at its sole 

v.·~ l)\ I)(' I [ .;1ndo 1111c1· '.\ :11n~I - 5 -
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descnbed on the attaclted Exhibit D, if an,,·. · · 
-

cial conditions 

8.3 Insurance. Grantee s~1ll, at its exi>ense, be responsible for assuri.J1g that insurance 
CO\'~rages, as \\·ould be customa~· and reasonable for sirnilarl~· situated companies performing the \\·ork 
carried out b~· Grai1t~c _at _such t1n1e: are 111aintained, including, witl1ot1t limitation, adeq\1ate coverage to 
cover ru1"· person_al. ~•1Jtines or .. accidents that co~d reasonabJ,, be c~Eected as a direct result of the 
De"·elop111ent ct1v1t1es conducted b)' Grantee or 1ts Related Persons on the Propen)'. 

8.4 R..~uirem~nts of Qoven1n1~nta.l Agcnc.i.~. Grantee, at its expense~ shall comp!~! in 
all material respects V.'itl1 valid la\\·s. ordinances: statutes, orders, ai1d regulations of an~' govenunental 
agenc~· applicable to the Windpo\ver Facilities. Gr~mtee shall l1ave the ri ht, in its sole discretion, to contest 
b,· a propriate le al roceedings, the validit~· or applicability to c Property or Windpo,i..·cr acilities of 
any la\\', or inance~ statute, or er. regu at1on, prope~· assessment, or the like no\v or hereafter 1nade or 
issued b~, any federal, state. county, local or other governmental agenc}· or entit)·. An)· such co11test or 

• 

• • • 

' 

8.5 C9n~tru~ti9n, t,icQ.~. Grantee shall keep the Propert): free and clear of all liens and ~ ~·- : . 
·- '!';'!' 

claims of liens for labor and services perfonned on, ai1d materials, supplies, or equipment furnished to, tl1e 
Propert~· in connection ''-ith Grantee's use of the Propert)' pursuant to this Agreement; provided, however. 
that if Grru1tee '"'·isl1es to contest an)' such lien, Grantee shall, v.;ithin si;-.."t)· (60) d.a}·s after it receives \\<Titten 
n~tice. of ~he filing ~f su~h lien~ pr~vi.de a bo~d to O\\·ner for th~ amount ~f st1c~ lien, or prov~c o,,ner 
,i,;1th title insurance 1nsur1ng Q,,ner s mterest ln the Property against sucl1 lien claim. : 

8.6 Hazardous Materials. Neither Grantee nor its Related Persons shall violate any f~ .• 
·;- ' federal. state. or local la''', ordinance, or regulation relating to the generation, manufacture, production. use, , . ·' ' -· , 

storage, rel~se, discharge, disposal, transportation or presence of asbestos-containing ~naterials. petroleum, ' . · '.,· r 
explosi\1es or an~· other substance, material. or ,,·aste \,·hich is tlO\\' or hereafter c1ass1fie~ as haZ3rdotts or 1 

toxic, or \\hicl1 is regulated under current or future federal, state, or loca.l la, .. ·s or r~gulat1o~s, ~nor under 
the Proper!)· (each, a ''Hazardous Material''). Grantee shall promptly not1f~· Q,,·ner 1f an~' v1olat1on oc;3r: ... , "":" 

9. Q,vner's Repres~nt~tions, Warr.ant.ies,. a11d C9v,ena~t.s. 0¥.·ncr hereb)· represents. - · 
' 

,,·araants, ai1d cov·enants as follo\,·: 

9. l Owner~s 1\uthorit"·· O\\ner is the sole O\\ner of tl1e Propert~' _and has tl1e 
· t d · ht d authoritv to execute this Agreement and to grai1t to Grantee tl1e rights granted unrestnc c ng an . · . · · ~d 

l d Each person signing this Agrce1ne11t on behalf of o,,;ner IS authonzed to do so .. Wh¢n sign~ 1ereu 11 er. . . , 

" \\11er. is . . 1· d · ll bl t tl 
· dan · ··th -t tenns Each personlentit, .. compr1s1ng o,,ncr, as 1ste 1n 1e prean1 e o its accor ce '' 1 1 s - -

Owner: Ol~·ner I 
. 

Fractional [ /% 
o, ... nership: 

. · . ·'ecti"cl"· distttrb or interfere ,,·1th: the construct1on, 1nsta at1on, 

. · ~ ind 0,,·cr act 1t1cs '' 1e · . . 

activities or an~' rigl1ts gra11tcd b~.- Q,,ner to a t i1r pa ~ s • . 
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speed or \\-ind direction . over t11e Propert~·, \\'l1ether b~· placi11g telecon1munication to,,·ers or antennas~ 

•· • .~rop~~ ~r etsc\\l1~r~ _that co~~d ~e rcasona6l~· expected to calase a decrease_ in the otttput or ef't1ci'e11c~--· of" 
the_W1ndpo\"·~r Fac1l1t1es, or (11). d1stu~b the subst1rface such that it could be reasonabl~· expected to damage 
or 1ntc~cre \\1th t~e structt1ral 111tegrtt)' of the Windpo,ver Facilities. 0\.'rner and Grantee agree tJ1at tl1e 
d~1nam1cs of the ,,·ind flO\\' across the ProtJerty would not be expected to be compromised if O\\ner builds 
no structures and plants no trees ,..-itl1in a one hundred and fift\-' ( 150) foot radius of an\' turbine and in the 
radii bet\,·een 011c hundred and fift}· one ( 15 l) feet ai1d fot1r h~ndred ( 400) feet, if o,,~er limits stn'.ictt1rcs 
to.less than thirt~' (30) feet in heigl1t a11d plru1ts crops or trees '"°·ith an anticipated mature l1eight of less than 
tl11rt)· (30) feet. Grantee agrees to discuss a reduction i11 tl1e aforesaid radii with O\\ner if requested to do 
so b)' o,,·ner: ru1d Grantee shall co11sider entering into a \\Titten radius reduction agreement , .. -ith O"'ner if, 
in Grantee·s sole discretion. structures or acti,rities sought to be approved bv O\\'ller ,,·ould not interfere 
'''ith the ,,·i11d flo\\-· across t11e Propert)'. · 

9 .3 Liens and Tenants. Except as ma)· be disclosed in the real propert}' records of the 
Count~·. or as disclosed by Q,,·ner i11 \\'nting to Grantee on or prior to the date l1ereof, Q,vner represents 
there are no leases. mortgages, deeds of trust, liens, security· interests, n1echanic's liens or an}' other 
encumbrai1ces encumbering all or an}· portion of the Prope~· that could interfere \\;th Grru1tee · s operations 
on the Property, including mecha11ic"s liens. lf sucl1 O\\ner representation and \Varran~· is breached and 
sucl1 breac\1 is not cat1sed b)· Grantee, the11 O\vner sl1all full~· cooperate and assist Grantee in remo\o·ing or 
limiting such interference, inclt1ding, bt1t not limited to. obtruning a subordination and non-disturbance 
agreement ''·here Grantee deems it necessary·, ,,·ith tenns and conditio11s reasonabl)'· requested b~, Grantee 
to protect its rights hereunder, from each part_~: tl1at holds such rights (recorded or unrecorded), and i11 the 
case of moneta~' liens Sttch as mecl1anic's liens. bonding o,·er an~· st1ch liens in an an1ount that ma)· be 
reasonably requested b}· Grru1tee. 

9.4 Rcqt1irements of Goven11ne11tal Agencies and Setback Waiver. Q,,Ticr sl1all ssist._ 
a11d fi1ll~· coo era.te '"·itl1 Gra11t . t n ot1t-o - oc e exP-ensc to o,,·ncr in con1pl)'ing ''itl1 or obtairung 
a.i1~· lan use pem1its ai1d approvals, building permits, enviro11n1ental in1pact revie\•.-s or an}· other pennits 
and appro,·als required for tl1e tinancing, constructio11, i11stallation, 1nonitoring, replacement relocation, 
maintenance. operation or removal of WindpO\'•er Facilities, including, but not limited to. execution of 
applications and docun1cnts reasonabl)' necessaf)i· for such appro,·als and per111its. and participating in an~· 

•• 

appeals or regulato~· proceedings respecti11g tl1e .windpo,ver Faciliti_es. To the exte~t pen11itte~ b~- la\,., 
Q,,·ner hercb .. · ,,·aives enforcement of an\• a l1cable setback re u1re111ents respectmg the \VrndpO\\·er , 

• Facilities.to be pf-al::ed 011 or near tl1e Properl}' tl1at are, reaso11a 1)1 necessa1~·, in Grante~ 's sole and a?sol~te 
discretion. to caTT)· out Gra11tee's pov;er-ge11erating activities 011 or near the Prcn11ses. · 

9 .5 JfazardouLMatcriaj.s_. Neither o,,·ner nor its Related Persons shall "·iolate an~· 
federal. state or local la\\'_ ordi11ance or rcgt1latio11 relating to tl1e generation, mru1ufacture. production, use. 
storag~. release. discharge, disposal, transportation or presence of an)' Haz.ardous ~aterial. o\\TICr _sl1all 
prompt!)· notif~· Grantee if an)· such violation o~ct1rs. To the best of o,,ner s knO\\ledge, (1) no 
tinderground tanks arc nO\\' located or at a11~· time 1n tl1c past Juve been located on the Propert)' or an~· 
portion thereof, (ii) no Hazardous Material ltas been gc11cra_tcd, ~anufacturcd. transported, produced. tised, 
treated. stored. released. disposed of or otl1en1.,·is~ deposited ~11 or on or allo_~~-ed to emanate from the 
Propert;· or an;· portion th~reof other tl1an as pcn111ttcd by· ~ppl1cablc la\\' _a11d (•••.) tl1cre are no. Ha7.ardou~ 
l\.1aterials in, on or ema11at1ng from tl1c Pro1Jcrt:· or a11~· portion tl1er~of\\l11ch m~~ su1)port a cla11n o~ ca~1se 
of action under ai 1~· applicable la,,·. o,,·ncr certifies it has ne\·er received a~1~· n?t1ce or otlter c~mmu111cat1011 
fTom an~· governmental autl1orit)'· allegi11g that Ll1e Propert:· is or ''as in "1olat1on of an~· applicable la\\·. 

9.6 l_,.jtjg,_<!tio11 No litigation is pencli11g. and. ro the best of Q,,·ner"s k~o,,·Jedge. 110 
actions, claims or otl1er 11..:gal or ad1ni11istrativc 1)rocecdi11gs are pe11ding. thrca~e_ncd. or a11t1_c1pat~d _ \\1tl1 
respect to, or v.t1ich co1ild affc~t. tl1c Propert)·. If o,,ner lca111s that a11~· such l1t1gat1on, action. claim or 

- 7 -

' 

I 

• 

i 

• 

' 



Ex K 13 - 7

' I 
i 

I 

' 

I 

' 

' 
• 

' 
I 

• 

proceedi11g is tl1reatened or has been i11stitt1ted. O\,·ner shall pro1nptl)· deliver notice tl1ercof to Grantee and 
pro\.·ide Gra11tee \\·ith periodic updates of the statt1s of said litigation, action, clai1n or proceeding that is 

• 

ongoing. 

9. 7 Title l11st1rancc and Financi11g. OV\1ner agrees that o\\TICT shall execute ru1d deliver 
to G1antee an)' docu1nents reasonabl~· reqttired b)· the title insurance compan)· and/or a fi11ancing part)· 
\\'ithin five (5) business da:-'s after presentation of said documertts b)1 Grantee~ provided, ho,-.;ever, in no 
event shall such documents material!)' increase any obligation or n1atcriall)· decrease an~· rigl1t of 0\\-ner 
hereunder. o,~ner shall have no obligation to initiate the process to obtain title insurance on behalf of tl1e 
Grru1tee. 

10. Assignment. 

10. l Collateral Assignments. Grantee shall have the absolute right in its sole and 
exclusi"·e discretion. ''ithot1t obtaining the consent of Ov.ner, to finance, mortgage, encumber, h~-potl1ecate, 

tt·ptedge 01 ttanster to one or more !vlortgagees an"· and all of tl1e ri hts ranted here11nder, including the 
.---=:==.;.;=n;.:::... ranted in Section 2, and/or an)·' or all rights and interests of Grantee in the Windpo\vcr Facilities. 
'· 111e parties ac no\\' edge that foregoing stateme11t satisfies the n1ortgage or encumbrance disclosure 

requirement set forth in S.D. 43-13-17. 

I 0.2 Non-Collat~ral A.ssignments. Grantee shall have the right, witl1out the prior 
consent of 0\\-ner, to sell, conve)', lease, assign or t1a11sfer (including g1·anting co easements, separate 
easements, subeasements) an~· or all of its rights hereunder in and to any or all of the Property provided 
such transfer is related to a Project. Grantee shall be relieved of all of its obligations arising wider this . 
Agrecn1ent, as to all or such portion of its interests in the Propert~· transferred, from and after the effective 
date of st1ch transfer. provided such rights ·and obligations have bee11 assumed b)' such t1·ansferee._ 

l 0.3 Acgl1i.sition of Interest. The acqt1isition of all interests, or an)' portion of interest, 
in Grantee b~· another person shall 11ot require the co11scnt of'Q\\TICr or constitute a breach of'an}· provisio11 
of this Agreement and o,:vner shall recog11ize ihe person as Grai1tee·s proper successor. 

l l. Def a ult and Remedies. 
. ·- -

l l. l If a Pail)' defaults in or othenvise fails to perfo1·1n an obligation under this 
.~greement, t11e non-defaulting Party _shall not have tl1e right to ~~qr_ci~e ~11v remedies hereunder if the 
default is cured b~' the defaulting Party withi11 sixty (60) da)'S of receiving \\Titten notice of such default 
specif)1ing in detail the default and tl1e reqt1ired ren1cdy (a ''Notice of Default''); provided. that if the nature 
of the default requires, in tl1e exercise of commerciall)' reasonable diligence, more t11an sixt~· ( 60) da~:s to 
cure, the non- defaulti11g Part)' shall not l1a\1e the right to exercise any remedies hereunder as long as tl1e 
defaulting Part)' commences perfon11ance of the cure \\·itl1in sixt~ (60) da}'S and thereafter completes such 
cure \\·ith co1runerciall;· reasonable diligence. Ft1rther, if the Parties have a good faith dispute as to \\·hether 
a pa;·me11t is dt1e hereut1der, t11e alleged defattlting Part)'' ma:' deposit the amottnt in contrO\'ers~· (not 
incll1ding claimed co11sequential. S}Jecial, exemplaf)' or puniti\'C dan1ages) i11to escrO\\' \\ith any reputable 
third part;· escro\vee. or may interplead the sa1ne, ,,·l1ich a1not111t sl1all remain ttndistributed ai1d shall 11ot 
accrue i11tercst penalties, and no default shall be dee1ned to J1ave occurred, u11til fitlal decision b':_a court q_( 
con1pete11t jl1risdiction or upon agreement b}· tl1e Parties. No Stlch deposit.shall co11stitute a v.1aiver of the 
defat1lting Part~:'s right to institute legal action for recovery· of sucl1 an1ot111ts. 

l l .2 Rcme_die~ . Except as qt1alif1ed by Section l 2 regarding lvlortgagce Protections. 
sl1ol1ld a default remain uncured be}'Ond tl1e applicable cure periods. the 11on-dcfaulting Part}' sl1all have the 
rigl1t to exercise an)· and all re1nedies a\'ailablc to it at la\\. or in eqt1it)-', all of ,,·l1ich remedies shall be 
ct11nt1lati\.·e, includi11g the right to entorce tl1is Agreement b~· injunction, specific pertormance or otl1er 
equitable relief. Not, ... itl1standi11g anytl1ing in this Agreeme11t to tl1e co11traf)' or an~, rights or rcn1edies 

\\'SDNDC [l.anJ<>\\1ler '.\a1n~( - 8 -
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o,,11er might have at law or in eql1it~ .. , · an~ of Gra.11tec ,s Wi11dpo"'er Facilities are then located on the 
Propert~· and Grai1tee fails to perfor1n any of its non-moncta~· obligations herct1ndcr beyond applicable 
cure periods, O\vner sl1all be li1nitcd to urst1i11g da1nagcs and o, .. ner ma~· not commence an~' action to 

• • 

te....,.,11n1nate or cance 1s green1ent. 

12. .Mortg~e~e Prot~ctio'1. In the c\.·ent that an}'· mortgage, deed of trust or other securit~.-
interest in this Agreement or in an:-: Windpo\,:er Facilities. or any portion thereof. is entered into b}' Grantee 
(a ··Mortgage"'), then an~' person \Vl10 is tl1e mortgagee, grantee or beneficiary of a tvlortgage (a 
"'Mortgagee'') shall, for so long as its Mortgage is in existence and until the lien thereof has been 
extinguished, be entitled to the protections set forth in tltis Section 12. Grantee shall send "'Titten notice to 
O\\·ner of the name and address of an)' such Mortgagee~ provided that failure of Grantee to give notice of 
an~· such !Vfortgagee shall not constitute a default under this Agreement and shall not invalidate sucl1 
Mortgage. . 

12. l ~1ortga,ge~·s Rigl1t to Posse!j_si.on .. Right to Acquire and Right to _Assign. A 
Mortgagee shall have t11e absol11te right: (i) to assign its securit}· interest; (ii) to enforce its lien and acquire 
title to the leasehold and/or easement estate b~· an)' la\'\ful means: (iii) to take possession of and operate the 
Wi11dpo,,·er Facilities or an}· portion thereof, to exercise all of Grantee• s rigl1ts hereunder, and to perform 
all obligations to be perfor111ed by Grantee hereunder, or to cause a receiver to be appointed to do so; and 
(i\') to acqt1ire the le.asehold and/or easement estate b)-· foreclosure or by an assignment in lieu of foreclosure 
and thereafter to assign or transfer tl1e leasehold and/or easement estate to a tliird part}'. O\\ner's consent 
shall not be required for the acquisition of the encumbered leasehold, easement or subeasement estate b)· a 
tl1ird part)' \\'ho acquires tl1e san1e b}' foreclosure or assignment i11 lieu of toreclosure . 

12.2 Notice of Default: Opportt1nit"· to Cure. As a precondition to exercising an)' rights 
or ren1edies as a result of an}· default of G1antee, Q,,ner shall give a Notice of Default to each Mortgagee 
of ,,·hich it has notice. concurrentl}· \Vith delive~· of such notice to Grantee. In the event Q,-..-ner gives a 
Notice of Default, the follo\ving provisions shall a1Jpl}·: 

• 

(a) A '·Monctan• Default'' tneans Gra11tee ·s failt1re to pa}' '"hen due an)· 

moneta~· obligation of Grai1tee under tl1is Agree1nc11t. An)' otl1er dcfal.1lt by Grantee is a ··Non-l'vlonel<'l~· 
Default.·· 

(b) The Mortgagee shall ha"·e the sa1ne period after receipt of the Notice of 
Default to remed)' the default, or cause tl1e same to be remedied. as is given to G1~1ntee, l\1S, in each 
instance, the follo\\·ing additional time periods: (i) thirty (30) da)·s, for a total of ninet}' 90 a:,:s after 
receipt of the Notice of Defat1lt in tl1e event of at~): Monetal)' Defa11lt: and (ii) sixty· (60) da)'S. for a total of 
one hundred t\\ent , ( l 20) a\!S after receipt of tlie Notice of Default in tl1e event of an'' Non-l\.1011etan: .. - . . 
Default. provided that sucl1 120-da~· period shall be extc11ded for the tin1c reasonably reqt1ired to complete 
such cure, including tl1e time required for the Mortgagee to perfect its right to cure such Non-l\ilonet..'l~· 
Default b~· obtaining possession of tl1e Propert~, (inclt1di11g possession b}' a receiver) or b~· instit11ting 
foreclosure proceedings, pro,·ided the Mortgagee acts \Vitl1 reasonable and continuous diligence. The 
Mortgagee shall ha\·e the absolute right to st1bstitL1tc itself for Grantee and perform the dt1ties of Grru1tcc 
hereunder for purposes of curing such default. O\\ncr express(~· co11sents to such substit\1tio11, agrees to 
accept such pcrfo111·1ance. and authorizes tl1e l\ifortgagee (or its emplo)·ecs. agents. represe11tatives or 
co11tractors) to enter upon tl1e Propcrt)'· to complete such perfom1ance "'itl1 all the rigl1ts. privileges al1d 
obligations of tl1e original Gra.i1tce l1eret111der. Q,,·ner sl1all 11ot take an~' action to tcr1ninate this Agrccn1ent 
in la,,· or eqt1it~· prior to the expiration of the cure periods a'vailable to a rvtortgagee as set fortl1 abov·e. 

(c) Duri11g an~1 period of (JOssessio11 of tl1e Propcrt~ .. b)· a Mortgagee (or a 
rccci\.er reqtiested b~ st1cl1 l\<lortgagee) and/or duri11g tl1c pcndenc~· of a11~ · forccloslare proce~dings instilt&ted 
b~ · a l\1ortgagcr..:. the 1\-lortgagce shall pa~· or catrse to be ~laid all nlonetaf}' cl1arges pa~·able b~· Grai1tce 
hcrct1nder \\l1ich have accrued a11d arc u11paid al the conln1cnccn1cnt of said period and tl1osc ''hicl1 accrue 
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thereafter during said period_ Follo'"i.ng acquisition of Grar1tee's leasehold and easement estate b,- the 
~ortgagee or its assignee or dcsignee as a result ot· either foreclosure or acceptance of an assigr1m~nt in 
lieu of foreclosure. orb}' a pt1rchaser at a foreclosure sale, this Agree1ne11t sl1all contint1e i11 full force and 
effect and the Mortgagee or p~· acquiring title to Grantce·s leasehold and/or easement estate shall, as 
pro1nptly as reasonabl~· possible, commence the cure ot· all of Grantee's defaults \\·l1ich are r~sonabl,· 

• 

susceptible of being ct1red by the ~lortgagce or part)· acquiri11g title, hereunder and thereafter diligent!)' 
process such cure to completion, ''hereupon st1ch defaulrs shall be deemed cured \\ithout incurring an)· 
default hereunder. 

(d) Any· Mortgagee or other part)' \\-(10 acquires Grantee's leasehold ai1d/or 
easement interest pursuant to foreclosure or assignment in lieu of foreclosure shall be liable to perfo1·111 the 
obligatio11s in1posed on Grantee b)· this Agreeme11t for st1ch interest so long as such Mortgagee or other 
part)· has O\\ocrship of the lc.asel1old and/or casc1ne11t estate or possession of the Propert~'· 

(c) Neitl1er the b ptcy nor the insol\'enC}-' of Grantee shall be grounds for 
tem1inating this Agreen1ent as long as all n1aterial obligations of Grantee under the te1 ins of this Agreement 

• 

arc perfom1ed by the Mortgagee in accordance ,.,·ith the terms hereunder. 

(f) Notlling herein shall be constn1ed to extend t11is Agreen1ent be~·ond the 
Te11n or to require a Mortgagee to con1int1e foreclos11rc proceedings after a default has been cured. If the 
default is cured and the 1\-lortgagee discontinues foreclosure proceedings, tl1is Agreement shall continue in 
full force and effect. 

12.3 Ne\\- Agree1nent to Mortgagee. If this Agreement tem1inates beca11se of Grantee's 
defat1lt or if the leasehold and/or ease1'\1e11t estate is foreclosed upon, or if this Agr•;cment is rejected or 

• 
disaffin11ed pt1rsuant tog>ankruptcy la,,- or other la'v affecti11g creditors· rightS} Q,,ner shall, upon \\Titten 
request fro1n an~· tvlortgagee \\·itl1in ninet)'· (90) da)'S after st1ch event, enter i11to a ne,,· agreement for tl1e 
Propert)· on the follo,,ing tc1111s and conditions: 

(a) The tem1s of the 11e''' agreement sJ1all con1mence 011 the date of 
tennination, foreclosure, rejection or disaffinnance a11d sl1all continue for tl1e remainder of the Term, at the 
same rent and sub.iect to the same tea r11s and conditions set fortl1 in this Agreement. 

(b) TI1e ne\\' agreemc11t sl1all be executed ''ithin thirt)· (30) da)·s after receipt 
b)"· Q,\-11er of \\'Otten notice of rJ1e J\tlortgagee ·selection to e11ter a ne\\. agreen1ent, prov-ided said ~lortgagee: 
(i) pa~:s to ()\\ner all rent and other monetai:· charges pa~·able b)· Grantee under tl1e terms of tl1is Agrecn1e11t 
up to the date of execution of the ne,,- agree1ncnt, as iftl1is Agreement l1ad not been tem1inated. foreclosed, 
rejected or disaffi11ned: (ii) performs all otl1cr obligatio11s of Grantee under the tem1s oft11is .l\gree1nent, to 
tl1e exte11t perfom1ance is then due a.11d st1sccptible of being cured and pertbn11ed b~· tl1e Mortgagee: and 
(iii) agrees in \\'nting to perform, or cause lo be perforn1ed, all non-n1onetal')1 obligations \\·hich ha"·e not 
been perforrr1ed b)· Grantee and \\Ould ha\'C accrued u11der this Agreement up to the date of com111ence1nent 
of tl1e ne,,· agreement, except those obligations ,,11ich co11stitute non-curable defaults. An)-ne'' agree1ne11t 
granted to the Mortgagee shall enjo~· t11e sa111c priorit)· as this Agrcc111ent over an~' lien, er1cun1brances or 
otl1er interest created b\· Q,,11er_ 

• 

(c) At t11e option of the l\1ortgagce. t.he ne,,-agreement 1na~,. be executed b~· a 
designee of such ~lortgagce ,,·ithout tl1e Mortgagee assun1ing tl1c burdc11s and obligatio11s of Gra.i1tee 
thcret1ndcr. 

(d) If n1orc cl1an one rvlortgagce 11takes a ,,·ritten reqt1est for a ne\\· agree111ent 
p11rsuai1t hereto, tl1e ne,,· agreem~nt shall be delivered to the !Vfortgagce requesting st1ch nC\\ agrcen1c11t 
,,-11osc Mortgage is fJrior in li~11, and tl1c \\Titten rc:qt1csi of a11)· other tvfortgagee \\l1ose lien is subordinate 
shall be "·oid a11d of 110 fl1rtl1er force or eftcct. 

- I I) • 

. . ' 
' 

( 

• 

' 



Ex K 13 - 10

I 

I 

I 

--------------- ---- ------

t 

' 

• 

• 

' 

(e) The provisions of tl1is Section 12 shall survive the tem1ination, rejection 
or disaffirn1ance of tliis Agreement and shall continue in full force ru1d effect thereafter to the same extent 
as if this Section 12 ,,-ere a separate and ind~pendent contract made b~· O\\ner, G1antee and sucl1 ~lortgagee. 
and, froin the effective date of such tern1ination, rejection or disaffirmation of this Agreement to the date 
of execution and deliv·en.· of such ne'v agreement, such Mortgagee ma~· t1se and e11jo~· said Proper!}· "'·ithout 
hindrance b~· Ch••ner or an~' person clai1ning b)·, through or under Q\\ller, provided that all of the conditions 
for a ne\\" agreement as set forth herein are complied \\·ith. 

12.4 Mortgagee's .Co11~e11t to A-inendm.e.~t. Tennination or Surrender. Non,·ithstanding 
an:!-· prov·ision of this Agreement to the contra(}·, tl1e Parties agree that so long as there exists an unpaid 
~lortgage. this Agree1ne11t shall not be modified or amended and o, ... ner sl1all not accept a surrender of the 
Propert~· or any· part thereof or accept a cancellation, te1111ination or release of this Agreement from Gra.i1tee 
prior to expiration of the Ter1n ,,·ithout the prior \\nttcn consent of the Mortgagee. This provision is for 
the express benefit of and sl1all be enforceable b~· such Mortgagee. 

12 .5 No Wai\.·er. No pa~ment made to O'"ner b}· a ~1ortgagee shall constitute an 
agreement that such payment '''as. in fact,. due under the tern1s of this Agreement; and a tvlortgagce, having 
made a.t'l)' payment to O\\.ner pursuant to o,, .. ner's \\Tongful, improper or mistaken notice or den1and, sl1all 
be entitled to the return of an}· such payment. 

12.6 No tvlergei:. There shall be no merger of this Agreement, or of the leasehold or 
ease1nent estate created b)' this Agreement, 'vi th the fee estate in t11e Propert}' b}· reason of the fact that this 
Agree1nent or the leasehold estate or the easement estate or an}· i11terest tl1erein ma:!-· be held, direct)~· or 
indirect!:!-', by· or for the account of an~· person or persons ,,·ho sJ1all own the fee estate or any interest therein, 
ai1d no such merger shall occur unless and until all persons at the ti1ne havi11g an interest in the fee estate 
in the Propcrt)' and all persons (including Mortgagee) having an interest in this Agreement or in the 
leasehold estate or in the estate of O\\·ner and Grantee sl1all join in a \\'ritten instrun1ent effecting such 
n1erger and sl1all dul~' record the same. 

12. 7 Estoppel Certificates. Etc. 0\\-ner shall execute such estoppel certificates 
(certif~·i.J1g as to such n1aners as Grru1tee ma)! reasonabl)· reqt1est, includi11g ,,·ithout limitation that no 
default b"· Grru1tee then exists under this Agreement. if Stich be tl1e case) and/or conse11ts to assignn1e11t -
(,,·hether or not such consent is actuall~1 required) and/or non-dist11rbance agreements as Grantee, an~· 
transferee of Grantee or Mortgagee ma)· reasonabl)' request from time to time. The failt1rc of O\\ncr to 
deliver an~· estoppel certificate \\·ithin fifteen ( 15) da}·s after Grru1tee · s \\'ritten request therefor sl1all be 
conclusiv·e evidence that {i) this Agreement is in full force and effect and l1as not bec11 modified: (ii) an~· 
a111ounts pa)·able b~· Grantee to Q\\·ner liav·e been paid through tl1e date of Stich \\ Titten reqt1est: (iii) there 
are no uncured defat1lts b)' G1·antee: and (i\:) the other certificatio11s reqtiested b~' Grantee i11 its estoppel, 
are in fact. true and correct . 

• 

13. Termination. 

13. I yrnntee · s Right to T~rmi11atc. Grantee sl1all ha\1C the ri ht to tem1i11ate tl1is 
Agreement as to all or an}· part of the Propert)· at an~· time and \\ .. ithout cause. e ccti\<·e upon \\r1ttcn 11ot1ce 
to o, .. ner from Grantee. 

! 

I 13.2 o, ... ner's Right to Terminate. SL1bject to s~ction 12.4, O\\OCr sl1all have the rigJ1t 
to terminate all or rul)' portion of its rights in tl1is Agreement after tl~e seve11th ( 7tl1) anniv·erSal)' ()f tl1c 
Effecti,,e Date if. at th · Q,,ncr's l\Titten ter111111aiio11 notice is delivered, Grantee l1as not con1n1e11ced 

• 

constructron o :indpo,,·cr Facilities or c ro3ect on or ne..:'lr the Propcrt)·. 

13.3 EfTcct ot'Tcrn1ination. Upon ten11inatio11 ot"tl1is Agrcl!1ni.:nt. Grantee shall. as soon 
as practicable tl1ereafter, bt1t not later tl1a11 one (I) ~·car after th_<:_ termination. re1n?\·e a~o\·e-ground and 
beJo\\-ground (to a dcptl1 of three (3) feet bclo\\· grade) Windpo\\·er Facilities tro1n the Propert~·. All 
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Propert~· dist11 rbed b~· Gra11tce sl1aJI be restored to a co11dition reasonabl~· si1ni lar to its original condition 
as it existed t1pon the Effccti"·e Date. It' Grantee fails to rcn1o'v·e such Windpo\\·er 1-·acilitics ,,·itl1in oi:ic ( .1 l_' 
)·ear ofte11nination of tl1is Agreement, or st1cl1 lo11ger period as 0\\11er ma~· provide b) .. cxtensio11, Q,,·ner 

~- shall have the right to restore the Property· a11d rcmo,·e. or to c~!..ls~ ren10,:al of. an~· prope~· O\\ned b~ 

, 

• ' '· 

' Grantee to tl1c extent required b)· Grantee u11der tl1is Scct1QJ1 13. 3, ai1d t11e right to receive-reimbursement, 
less the saJ,·age \1alue of the Windpo,,·er Facilities. from Grantee for a11)· rc1nai11ing amou11ts mcurreo for 
re1no\'-al and restor<1lion 'ofine Propert)·. .---

• 

l4. l\'lisc~ll aneous. • 

14. l Force Ma_iCt\!£. If perfonnance of tl1is Agreen1ent or of any obligation hereunder 
is pre"·ented or substantiall~· restricted or interfered \\'itl1 b): reason of an event of Force Majeure (defined 
belo\\·). the affected Part)'·, upon giving notice to the other Part)·, shall be excused from such performance 
to the extent of and for the dl1ration of such prevention, restriction or interference, and the Tem1 or an~· 
other time periods herein shall be extended for Sltch period of time. The affected Part)· shall use its 
reasonable efforts to a\;oid or ren1ove stich causes of nonperfor nlance and shall continue perfonnai1ce 
herct1nder "·henever such causes are removed. ''Force l'vlajeure'' means fire, earthquake. flood, or other 
casualt)·, condemnation or accident; strikes or labor disputes: \Var, civil strife or other violence~ an~' la,v, 
order, proclamation, regulation, ordinance, action, dema11d or requirement of any gover1u11ent agenc~· or 
utilit,·: or an,· other act or co11dition be\·ond the reasonable control of a Part\' hereto. 

• • J ... • 

14.2 Confidentialit\·. The Parties acknO\\'ledge that prior to the execution of this 
Agree1ne11t, 11either pa~· ma"· re uire the other art)· to maintai11 the confidential it)· of an)· negotiations or 
the tem1s of the Agreen1ent. After . e ffectl\'e .Date, ho'"'.C\'er, both Parties shall maintain in confidence, 
for the benefit of the other part}'·, all i.Jlfo1111atio11 pertaining to tl1e financial temlS of or pa)rnents under tl1is 
Agreen1ent. Neither part~· ,,·ill use such info1111ation for its O\\·n benefit, publish or otl1en\·ise disclose it to 
otl1ers, or pet 111it its use b~· others for tl1eir benefit or to the detrin1ent of tlle other part)·. Nol\' itl1standing 
tI1e foregoing, eacl1 pa~· ma)· disclose stach info1111ation to st1ch part) .. 's lenders. attorneys, accountants and 
other ad\'isors; afl)' prospective urchascr or lessee of such part)·'s interests in Proper!}·: or pursuant to 
la,,fuJ process. stibpcre or court or er reqt11ri.J1g sue disclosure, pro\•ided tne part)·· nlaki11g Stich 
disclosure advises the part)' recei"·ing the infor1nation of the confidential it\' of lhe infom1alion. 

14.3 Successors a.i1d. Assi.m1~. This Agrce1ne11t sl1all inure to the benefit of and be 
bi11ding upon O\\Uer and Grantee and, to the extent provided in an)· assig1101ent or other transfer unQ,'~r 
Sectio11 10 hereof, atl}' transferee, and their respccti,,,·e heirs, transferees, successors and assigns, a~·· :ill 
persons claiming tinder tl1em. References to Gra11tee in tl1is Agreement shall be dee1ncd to include 
transf~recs of Grai1tce that hold a direct O\\·nership interest irt tl1is Agreeme11t ru1d aetl.1all)· are exercising 
rights u11der this Agreement to the extent consiste11t ,,·ith such interest. All covenants, co11ditio11s and 
agreements contained i11 this Agreement sl1all be construed as cove11a11ts n1ru1ing \\'ith the land. 

14.4 fvlcmor(!ndt1m: Recording. At Gra11tee·s option: (i) Grru1tee nla)· record a cop)· of 
this Agreen1ent, or (ii) upon request tro1n Grantee. o,,·ncr sl1all cxecL1tc in recordable for111. ai1d Grantee 
ma~· thc11 record, a n1en1orandum of this Agreement substantial!~· in tl1c fon11 of Exhibit C attached l1ereto, 
incorporating 0111~' tl1ose non-st1bstai1tive changes to the fonn as nla)' be required b~· the applicable 
_jurisdictio11 i11 \\·hich recording is sought and to reflect the tcr111s of tl1is Agree1nc11t. Q\\"ner hereb~' conse11ts 
to the rccordation of tl1e i11terest of a transferee of Gra11tce in tl1e Propcrt~·. Witl1 respect to tl1e Operatio11s 
T er 111 and Extended ·r erm, upon reqtacst fro1n Gra11tce. 0\\11cr sl1al I exect1tc, in recordable for1n. and 
Grantee ma~· then record. a memorandt1rn e\;ide11cing tl1e Operatio11s Ter1n ai1d Extended Tcr1n, as 
applicable: pro\ ided tl1at the cxect1tion of st1ch 111emora11dt1m is 11ot necessal")· for such Operatio11s Tenn or 
Extended 1·enn to be effecti\.·c. 

I ..J .5 Notic_9~ . All notices or other co111111u11icatio11s rcqt1ired or pcn11itted b~ · tl1is 
Agrcen1c11t, incl11ding pa~ments to o,,·ncr. shall be i11 \\·riti11g and sl1~1ll be dce1ned gi\·e11 \\l'll!n pcrso11:ill:· 

• 12 • 
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deli'\·ered to o,,·ner or Grantee, the Sattle da~: if sent \•ia facsimile \\'ith co11firmation, or the ne\1 business 
da~· if sent ..,·ia O\·entigl1t deliv·er;· or five (5) da~·s after deposit in the Llnited States mail, first class. postage 
prepaid, certified, addressed as follo\v·s: 

If to 0\\·11cr: 
(Lando\\ner Na111e J 
(Address If 
(.l\ddress 21 
[Phone) 
[En1ail) 

lf to Grantee: 
c/o lnvenergy· LLC 
Attn: General Counsel 
One S. Wacker Drive. Suite 1800 

• 

Chicago, Illinois 60606 
Fa.-x: 312-224-1444 

Eitl1er Part~· ma~· change its address for purposes of tl1is paragraph b~ - giving ,,·ritten notice of such 
change to the other Parties in the n1anner provided in this paragraph . 

14.6 Entire Agreement; Amendn1ents_ This Agreement. together ,,·ith all exhibits 
attached hereto. constitutes the entire agreement bet\\;een Q\\ner (and its respective successors. heirs. 
affiliates and assigns) and Grantee (and its respective successors, heirs, affiliates and assigns) respecting its 
subject 1natter. and Sllpersedes a11)· and all oral or \\Titten agreements. All of the provisions of the Exhibits 
sl1all be treated as if such pro\•isions "'·ere set forth in the bod}· of this Agreement and shall represent bindi11g 
obligations of eacll of the Parties as part of this Agreement. An~· agreen1ent, t1nderstanding or representation 
respecting the Property, or an)· other matter referenced herein not express!}' set forth in this Agreement or 
a previous y,·riting signed b)' both Parties is null and void. No p11rported modifications or an1cndments, 
including \\'ithot1t lintitation ru1}· oral agreement (even if supported b)· ne,,- consideration), course of co11dt1ct 
or absence of a response to a unilateral com1nunication, shall be bindi11g on either Part).· unless in a ,,·riting 
signed b)i both Parties. Pro\.·ided that no n1atcrial default in the performance of Grantee ·s obligations under 
tl1is Agreement shall ha\·e occurred and remain uncured, Q,,ner shall cooperate \Vith Grai1tee i11 amending 
this Agreement fron1 time to time to include an~· provisio11 that ma~· be r~'lSonabl}· requested b)· Grru1tee for 
the pt1rpose of in1plementing the prov·isions contained in this Agreen1ent or for the purpose of presen.·i1lg 
the sect1rit)· i11terest of an)· transferee of Grantee or Mortgagee. 

14. 7 Legal Matters. TI1is Agreement shall be go\·emed b)· and interpreted in accorda11ce 
\.\'itl1 the Ja,\·s of the State of South Dakota. If tl1e Partjes are unable to rcsol"·e amicahl)'· an}· dispute arising 
ot1t of or in connection ,,..,·itl1 tl1is Agreement, tl1e\' a rec tl1at such dispt1te shall be resol \.o·ed in the stat~ cot1rts_ 
located in the Coun , ._ The Parties agree t at an}· rule of co11 Ct1on to l11e effect that an1biguities are to 

9 

.-. - e rcsol"·ed in fa .. ·or of eitl1er Part}' shall not be cn1plo~·ed in tl1e interpretatjon of this Agrec111ent a11d is 
hereb)r ,,·1:1.ived. The prevailing Part)' i11 ru1}· action or proce'edii1g for 'il1e e1iforcer11e11t~ protection or·· 
establisl1ment of" an)· right or ren1ed)' tinder this Agrcemc11t shall be entitled to rcco\'er its rC<LSonable 
attome~·s • fees a11d costs in co11nection ,,·itl1 sucl1 actio11 or proceedi11g from tl1e 11on·prc\-ailing Pa~· . 

• 

14.8 Partial 111\·alidit,·. Should any pro\1ision of tl1is Agreeme11t be held. in a fi11al and 
tinappealable decision by a co11rt of co111pete11t .i11risdiction, to be eitl1er invalid. "·oid or une11forceable. tl1c 
ren1aining pro"·isions hereof sl1all remain in fi1ll force and effect, 11nin1paired b~· the holding. 
Not\\·itl1standing an}· other provision of this Agreement, tl1e Parties agree that in no e\:c11t shall tl1e Ten11, 
or the tenn a11}· eascn1e11t gra11tcd herein be lo11gcr tl1an, respectively, the longest period per1nittcd b)-· 
ap1Jlicablc la, ... 

14.9 Nat11re of Easc111e11t. The case111e11t ru1d related rights granted b~ - Q,,ncr in this 
Agreement to Grai1tec are ·'in gross··, ,,·l1icl1 1nea11s, among other thi11gs, tl1at tl1ey are in.t~rests personal to 
and .fo~ the benefit .of ~e~e_lqpe~i .. @d

0 

its st1cccssors and ~~sign.s. as O\\ncr oftl1e _rights grantecl l1ercin. Sucl1 
casements a11cf otl1er r1gl1ts gra11tcd to Gra11tce b)· o,,ner t11 tl11s Agreeme11t are independent of an~· la11ds or 
t:states or i11tcrcst i11 la11ds, tl1ere is no otl1er real propcrt~ bc11t:fiti11g fron1 the casen1encs a.i1d related rights 
a11d, as bct\\'een the P1·01Jcrt)' ai1d otl1cr tracts of propcrt~' ,,·ithin the (>ro.iect. no tract is co11sidered don1i11a11t 
or servic11t as to the otl1er. 

\\'SIJ'\DC (l-<111du,~11~r \'.11n.:( • 13 -
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1.:1.10 Tax and Rc!l§_\\·able E~sg~· Credit~. If tinder applicable la\\<·, the holder of a 

leasehold or easement estate beco1nes i11eligiblc for an~· tax credit, rene\\able e11erg~ ... credit, e11 ... ·iron111ental 
credit or an)· other benefit or incentive for rcne\vable energ~: established b~· an;• loc.-11, state or federal 

, go,.-emme11t, then. at Grantee's option, o,,·ner and Grantee s 1all exercise good faith ru1d negotiate an 
amendtnent to this Agreer•iellt or teplacc it ,,·itll ~ di crenc i11strumenc so as to convert Grantee s interest 

..,. in the Propert~· to a Sltbstaritiall~· sin1ilar i'nterest tltat makes uraritee eligible. For suc11 credit, benefit or 
ince11tive. 

14.11 No Partl).ersl1ip. Nothing contained in tl1is Agreeme11t shall be co11stn1ed to create 
an association, joint "·entt1re~ crust or part.I1ership cove11ant, obligation or liabilit~· on or ""·ith regard to an}· 
one or more Parties in tl1is Agreement. 

14.12 Waiver of Right to Trial b~· .Jttf)'. EACH OF THE PARTIES KNOWINGLY, 
VOLUNT Y AND INTENTIONALL'i WAIVES THE RIGITT TO A TRJAL BY JURY rN -
RESPECT OF ANY LITIGATION .BASED ON THIS AGREEMENT, OR ARISING OUT OF, UNDER 

--o= NNECTION WITH TI-llS AGREEMENT AND ANY AGREEMENT CONTEMPLATED TO 
BE EXECUTED IN CONJUNCTION HERE\ OR ANY COURSE OF CONDUCT, COURSE OF 

• 

• DEALING, STATEMENTS (W ER VERBAL OR WRITIEN) OR ACTIONS OF ANY PARTY 
HERETO. EACH OF TIIE p s TO nus AGREEMENT w AIVES RIGHT TO 
CONSOLIDATE . c·r10N IN \\ll-UCH . HAS BEEN WAIVED Wl"I'H ANY 
Ol'AER ACl"tON IN WHICH A JURY lRlJXL CANNOf' OR HAS NOl1

"BEEN WAIVED. THIS -
PROVISION IS A MATERlAL lNDUCE.tvlENTTO EACH OF THE PARTIES FOR ENTERING INTO 
IBIS AGREElVIENT. 

14 .13 Public Officials. Q,,ner acknoV1.·ledges that its receipt of n1one~ry. and other good 
and ,·aluable consideration hereunder ma}· re rese11 conll1ct of' interest if" U\\Tier is a government 
em lo,·ee then,·ise serves on a gO'VCi amental enti~· "''ith dec1s1on-ma 1ng aut orit;· (a ·'Public Official'') 

--:"'.as:-::to an~· riglics Grantee ma~· sec , or as to an)' obligations that nta~· be imposed upon Grantee in order to 
de\'·elop and/or operate the Project ("'Development Rights''), and 0\'1·ner herebv a rees to l recuse 
hi1n/herself from all such decisions related to Grantee's Development Rights unless such recusal is 
prohibited b;· la\\' or is not reasonably practicable consideri11g the obligations of such Public Official·s 
position and C?1 recuse him!hers~lf f!om all s.~1c~ decisions related to Grantee· s Dev·elopment Ri hts if such 

0 

recusal is req~aired ~;·la\\'. Jf U\\·ner IS not required pursuatlt to ( l) or (2) abo-..·e to recuse 1n1/herself from 
a decision related to Grantee ·s Development Rights, 0\\11er shall. in advance of an~· -..·ote or other official 
action on the Development Rights. disclose ~~e existence oft.his A reement (but not the finai1c;:iaJ ~em1s 
therein) at an open m~ling' of ttic rcJcva11t gO'\'Cmn1cnta ~11tit'\' O\\'TICr s on as a Public . 
Official. Additional!)'. ifQ,,·ner is a Public Official and ru1)· of Q\\ner·s spouse, child or other depcnde11t 
bas a financial interest in the Project, Q,,ner shall disclose sucl1 relationsl1ip (bt1t not the financial tem1s 
thereof) at ai1 open meeting of the rclev:u1t go\<·crnme11tal e11tit~· O'"ner sen1es on as a Public Official, rior 
to participation in ai1y decision related to Grantee's Developn1ent · gl1ts. 

---~--.!..~----=-~--~~~~~--~-=---___;..~--

14.14 Counterparts. This Agreement n1a}' be executed in counterparts, eacl1 of,,.·hich sllall 
be dee1ned ru1 original and all of V.'hich when taken together s.l1all constitute 011e and tl1e sru11e docl1ment. 

I Sig11at11res on Follo\\·i11g Page I 

\\ 'SO'\IX li.anJ01,11~r \a1n.:J • 1-1 • 

- · . .. - - · .. . - ·· --·-··- - - -- - -----
· - - -- --··- ··- -- - ·- · .. . - - -- ·- · - -- - - -- . . - - ----·- ·- ---~ - - ' - __ ., ·- -- - - - - -- - - -- - . . -
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IN \VITNESS \\-'HEREOF. O\\ner a11d Grru1tcc, acting tl1rough their d\tl~· a11tl1orized 

represer1tatil-·es, ha,·c executed tl1is Agrce1ne11t \\·itl1 the i11tc11t that it be effccti"·e as of the Effccti\.·e Date. 
and cert if~,. that the~· ha \'e read. understand and agree to Ll1e ter1ns a11d co11ditions of this Agree11'\e11t. 

''0,vner(s)" ''Grantee" 
{f nsert LandOl\'11er Na111c} l11venc1·gy Wind Dcvelopr11cnt LLC 

Nru11e: flnscrt Landolvner Nan1e) Na111e: Kevin ParZ\'Ck • 

Title: Vice President, Developn1ent 

ACKl~OWLEDGl\'IENT OF OWNER 

ST:\ 1c OF SOUTH DAKOTA ) 
) SS. 

COUNTY OF ) 

Personal!~· can1e before me this da~· of , 201 , (lnsert Lando,vncr Name), 
(Insert Lando,vner Marital Status), ''ho executed the foregoing instrun'\ent individuall:!r· and 
ackno\\'lcdged the sa111e. 

(SE AL) 

Name: 
~~~~~~~~~~--~~ 

Notary· Public. State of 
--~--~-~ 

. M~· Com.n1ission ~:xpire_S'. 
ACKNOWLEDGl.\ilENT OF GRANTEE 

ST A TE OF ILLINOIS ) 
) SS. 

COUNTY OF COOK ) 

Personal Iv ca111e before me this da,· of . 20 I • Kevin Parz\·ck ,,·l10 
~ .. . .., 

executed the foregoi11g i11strume11t as Vice President of lnve11erg~·· \Vind Dc\·clop1ne11t LLC. and 
ackno,,·ledged the same. 

(SEAL) 

Name: 
~-~-----~--~-~--

No ta f\· P11blic. State of . . ---------
l\.ty· Comanission Expires: --------

- 15 -
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EXHIBlT B 
J>aymen_t Terms • 

(n co11sideration for the rights pro\1ided to Grantee l1nder tl1e . .\greement. Grantee agrees to n1ake 
pa)·mc11ts to o,,ncr as follo,,·s: 

1. Dc,·clopmcnt Tc1111 Fees. Within fo~·-fi"·e (45) da)·s of the Effecti\·e Date of this 
Agreement Grai1tee sl1all pa}· Q,,ner a fee equal to tl1e greater of five ru1d no/100 Dollars ($5 .00) per acre 
of Propert)' subject to the Easement or fi''e hundred a11d no/I 00 Dollars ($500.00). Within thi~' da)·s of 
each anni,·ersary of the Effec.tive Date during the Develop1ne11t Tcrn1, Grantee shall.pay 0\\-ner an annual 
fee equal to the greater of five and no/ 100 Dollars ($5.00) per acre of Propert)· st1b_ject to the Easeme11t or 
five hundred and no/100 Dollars ($500.00) (each a '·Development Ter1n Fee.'). 

2. 011erations Te1111 Fees. For each ,·ear durin the Operations Tc11n (each an 
··Operations Tenn Y car"'), Grantee shall pa)· to O\vner as operating fees (the·· · peratirig -Fees~ ') an amou11t 
equal to the greater of the follo\\.·ing listed in Table 2(a) belo''"·: (i) the product of the nun1ber listed in 
··colun1n A., in Table 2(a) bclo\\' as the ·'Per Acre Amou11t'' and the number of acres of the Prope~· the11 
subject to this Agreement (the '·Per Acre An1ou11t''); (it) the product of the number listed in ''Columns·· in 
Table 2(a) bclo,,· as the '.,'Per Meg~~,·att. A!nounr·· rutd number of mega,..-·.atts of nameplate capacit)· (as 
detem1ined b~-- the n1anufacturcr oftl1c Wind Turbines) of Wind Turbines Grantee has then· instaJled on the 

~ ,, 

Prope~· (the '·Per Mcga,,·att Atr101111r··): (iii) the Minin1t1m f ec listed in '·Colunm C'' of Table 2(a) belo,,· 
of One Thot1sand and Five Hundred Dollars ($1,500.00) (tl1e ~'Minimum Fee''). 

• 

• 

(a) Table 2(a). 

Co.lt1mn A Column B Column C - . . 
/ - ' . ' I ·-... ... 

P.er Acre Amou t Per !Vlega\\·att Amount £\-linimltm Fee 
I 

$15.00 $4.500.00 
• 

$1,500.00 

(b) Access Road Pa"·m_ent. One and no/ I 00 Dollars ($1.00) per lineal foot of 
access road installed on tl1e Propert~: . 

(c) !Jndcr,ground Tra.rrs1nission and Distribution Facilities Pa,n1e1}!. T,,·e11t~· 

fi,·e cents ($0.25) per lineal foot of underground transmission and/or distribution line 
installed on the Propc~·. 

(d) Overhead Trru1s1nission a11d Distribution Faciliti~s Pa~·m~nt. If on the 
O , ions Date th" an i taJled o~ ·erl1ead trar\~111ission .. lines .011 .the Propcrt,· 
tl1en Gra11tee shall a\· O\\·ner a one-tin1e pa~·n1ent of the follo\\·i11g a111ount (the 

ransn11ss1011 1ne Fee'') : (i) an amount equal to tl1e product of Fifi~·· Dollars ($50.00) and 
the nu 1nber of rods ( 011e rod = l 6 .5 I in ear tcet) of overl1ead tra.i1sn1 ission I i11e tl1at Grai1tee 
has installed on Ll1e Prope11)·, if tl1ere is at least one Grantee installed Wind Turbi11e on tl1c 
Propert)·: or (ii) an amou11t equal to the prodt1ct of Orte Ht1ndrcd Dollars ($I 00. 00) ai1d tl1e 
11l1mber of rods (one rod= 16.5 linear feet) of ov·crl1cad t1·ans1nission line that Grantee has 
installed on tl1e Propert)· if there arc no Gra11tce i11stalled Wi11d Turbines on tl1e Propert) . 

(<:) fQ.f!D.~11_~_1:.it !\.·fctcorologif_ill To,,·g- ~~·1ne1rt . T\\·o tl1ot1sa11d and no/100 
Dollars ($2.000.(J()) for eacl1 pcr111ancnt meteorological to,,·cr i11stalled 011 the Propert)·. 

[:-;hihil 13 
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TO\\nsl1.ip/ Ra~ Section - 1\crea~ 

Total 
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Comn1encing on the first )·ear after the Operations Date, such Operating fees sl1all be adjusted up,,·ards b~· 
the greater of l\\'O percent (2°/o) per ~·ear on a con1pou11ded basis or b)· the percentage cl1a.i1ge. if any, in tl1e 
GDPlPD for the precedi11g available four qt1arters. GDPIPD 1neans tl1e gross don1estic product in1plicit 

. price deflator, as computed and pt1blisl1ed quarter!)· b)· the U.S. Dcpartn1ent of Commerce (Index 
2000= I 00), as presented and revised fro1n ti111e to time in the ·'Gross Domestic Prodt1ct: [applicable quarter] 
Quarter "final" Press Release'' release.d periodical!)' b)· the Bt1rcau of Economic t'\nal)isis. The amotrnts 
pa)·able heret1nder for a calendar )'ear sl1all be prorated for Windpower Facilities for \\'l1ich tl1e Operations 
Date or expiration or tennination of tl1is Agreement occurs duri11g s11ch )'·ear, based on tl1e nt1mber of da)·s 
in such ~:ear follo\\ing tJ1e Operations Date. or prior to tl1e tem1ination or expiration date. Pa~·ments of 
Operating Fees each )'ear shall be made i11 t\\"O eqt1al sen1i-annt1al install1ncnts ar1d shaJI be due , ... ithin thirt~· 
(30) da)·s of the end of each sen1i-annual period (such end being the six-month a11d onc-)•ear anni"·ersa~· 
date of the Operations Date). 

3. Crop Compei:isation. Grantee shall pa,· O'"'ner one-tin1e compensation for an)· a.i1d all 
portions of the Propert)' ,,·here per1nai1ent Windpo,,·er Fa~ifities are not constructed that are either taken · 
out of con1111ercial crop production for a season becat1se of the constn1ction of the WindpO\\er facilities, or 
that are removed or damaged as a direct result ofG1·antee·s construction of the Windpower Facilities on the 
Propert~· ("'Crop Damage Compe11sation''). Portions of the Property shall be deemed to have been t.:'lken 
out of comn1ercial crop production on I~· if the Q~:ner \\1as acttrall)' farming such portions of the Propert~· 
immediatel)· prior to Grai1tee·s commencing construction of the Windpo,,·er Facilities on the Property. 111e 
Crop Damage Compensation shall be deemed full co1npensation for an:!-· losses of income, rent, business 
opportunities, profits or other losses arisi11g out of such Grantee construction. Crop Damage Compensation 
shall be equal to the fair market value of the crops that are damaged per season, but a minimum of the 
tollo,,.·ing amot1nts detennined b~· multipl}·ing the total acreage of da1naged cultivated crops. specialt~· 
crops, pasttire or ha)' on the Property for ,,·hich Grantee is responsible purstrant to this Agreement b)' the 
follo\\·ing a111ounts: (i) ha~· at T,,.o Hundred Six"t)' and no/100 Dollars ($260.00) per acre, (ii) corn at Six 
Hit11dred and no/100 Dollars ($600.00) per acre, (iii) oats at One Hundred Sevent}'-Five and no/l 00 Dollars 
($175.00) per acre, (iv) pasture at Fift)·-Five and no/100 Dollars ($55.00) per acre, (\') so~.-beans at Six 
Ht1ndred and no/100 Dollars ($600.00) per acre, and (vi) \Vheat at Six Hundred and no/100 Dollars 
($600.00) per acre. The above n1inin1um amou11ts shall be a<l;justed b~' the GDPlPD on an annual basis 
after the Operatio11s Date. If less t11an 011e acre of O\\ner·s cultivated crops, pasture or ha)· on the Propert)· 
is damaged b)· Grantee ·s acti\·ities on the Propert)·. tl1e applicable dollar an1ount per acre shall be reduced 
proportional I)·. The Parties shall atten1pt, in good faith, to agree upon the extent of dan1age and amount of 
acreage affected. If t11e Parties ca11not agree. the Parties shall l1ave the area nlcasured and the extent of 
damage assessed b~· an i111partial party chosen b_~: mt1tual agrce111ent oftl1e Parties. such as a crop i..t1st1rai1ce 
ad.juster. 

4. C::9mpaction Con1p~11sation. In addition to pa)·n1ents O\\'ed hereunder for crop 
co111pensation, if an)·, Grantee shall pa~· O\\'ner for areas detem1ined to have sig11ificant soil compactio11 
direct!)· caused by Grantee·s acti\ities on the Propert~· <··co1npaction Co1npcnsatio11"') if Grantee fails to 
de-con1pact st1ch areas \v·ithi11 three (3) months of cornpletion of constnrction of Windpo,,·er Facilities for 
the Project. Compaction Compensatio11 shall be eqt1al to an amot1nt that is quadruple the fair market v·alt1e 
of the crops that o,,·ner had most recentl~1 been gro\\'i11g 011 st1cl1 Propert)' for the area con1pacted. (n 
consideration of tJ1is pa~ ·mc11t, no additional da111agcs sl1all be paid in fi1tt1re )1ears for that incident of soil 
con1paction. The Parties sl1all tf)o· in good faitl1 to agree to the exte11t of damage and acreage affected. lf 
the Parties ca1mot agree, the Parties shall have tl1c area n1easured and the extent of da1nage assessed b~· an 
it11partial party chosen b)· m11tual agrecn1ent of the Parties. such as a crop insurance adjtister. 

5. [.ate Pa,i_ne11t Pe11alt\:. If Gra11tec fails to n1akc an)· pa~·1ne11t to o,,·ner req11ired of 
it hereunder \\l1e11 dtrc, interest shall accrue on tl1e ovcrdt1e amou11t, fro111 the date of expiratio11 of Grantee "s 
cure period until the date paid, at a rate eqt1al to tl1e sum of: (i) t\\'O percent (2~10) per a1mum: plus, (ii) tl1e 

1:-:.'\hi hit B 
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prime lcndir1g rate as fron1 tin1e to tin1e n1a~ · be publisl1ed b~· The Wall Street Journal under the ··1Vto11e~· 
Rates' ' section; pro\.·ided, that in no e\-·ent sl1all such total i11tercst exceed the maximttm rate per1nitted b~· 
la,\·. 

6. IRS For1n W-2. Not\\·ithstanding an)tl1ing in this Agreement to the co11tra~·-
Grantce shall l1ave no obligation to make an~· paJ-·ment to O\\ner other,.,.·ise reqt1ired under th.is Agreement 
until O\\ner has returned to Grantee a con1pleted lnten1al Rc,:ent1e Service For111 W-9. such W-9 for111 to 
either (i) ha .. ·c been provided b~· Grantee to Q,,·ncr prior to execution of tl1is Agreement or (ii) be provided 
b~· Grantee to O\\ner pron1ptl}· upon execution of tl1is Agreement. 

7. Pa\me,nt Instructions. Unless othen,·ise indicated in tlte table belo\v, all pa~'ments 
issued hereunder v.'ill be paid to o,-..11er, and if O\\Tier is con1prised of more than one person or entity, Sttch 
pa~·mcnts \Viii be issued b}· a si11gle check pa~·able to all such persons or entities. If Q,,ner elects to have 
pa)111ents made as set forth in the table belo,,·, 0\\11er and eacl1 person or entit~· holding record title to the 
Propert~· hereb~ ackno,,·ledges and agrees that all pa)ments are legall)· pet n1itted to be made as set forth in 
t11e table belo,..,,· and that no otl1er part~' shall have an~· right to such pa~ments or to co11test the pa~:ments 
and allocations as set forth belo,,·, Eacl1 perso11 receiving pa)·ment purs11ant to the table belo,,· hereunder 
agrees to full~' inden1nif~·- defend and l1old har111less Grantee against claims and liabilit)' b)· an)· third pa~· 
in connection \\ith its pa~·ments hereunder to the person/entities set forth herein. Check one belo,v: 

o A single check should be issued pa~·able to all persons/entities comprising 0-..,·ner. 

0 Separate checks should be issued to each o,,·ner as set fortl1 belO\\': 

Owner: (Insert Landowner Name) 

Pa,ment ( J 0/o • 

Al location: 

IO. No Sc••erance. o,,ner ackno,,·ledgcs and agrees tl1at it shall not be pe1n1itted to 
se\•er the pa~•n1ents under the Agreement, and sl1all not be pern1itted to assign pa)n1ents due to O\\.ner ltnder 
the ;\greement to a U1ird part)· ,,·ithout tl1e prior ,,·ritten consent of Q,,·ner. Upon the transfer of ai1 interest 
in the Propert~· to an heir, legal representati\'e, successor or assign, t11e pa~ments hereunder (or the 
proportionate sl1are thereot) sl1aJI inure to tl1e benefit of sucl1 transferee. 

- --~------ --- ---~-------------- ·--~- -~. -- ~-

-·~-----~ 
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Drafted by arid after recor·ding ret111·n to: 
Invenerg~1 Wind De\:elop111e11t LLC 
Attn: Lrutd Ad111inistratio11 
011e South Wacker Dri\•e 
SLtite 1800 
Chicago~ Illinois 60606 

• 

l\'IEI\-IOR.-\NDUM OF WIND LEASE AND EASEMENT AGREEMENT 

TIIE ST A TE OF SO 

COUNTY OF DEUEL 

DAKOTA § 
§ 
§ 

KNOW Al_I~ PERSONS BY THESE PRESENTS: 

THIS tvlEtvlORANDUM OF WIND LEASE AND EASEMENT AGREElVIENT (this 
''Memorandum''). is made, dated and effective as of (the ''Effective Date''). bet\\'een 
flnsert Landowner Nan1e}, (Insert Landowner l\ilarital Status) (together \vith its successors. assigns 
and heirs, •·o, ... ncr·'). '"hose address is [Insert La11dO\\'ner Address], and Invenerg_v \Vind Development 
LLC, a Dcla,,·are lin1ited liabilit~- company (together \\'ith its trai1sferecs, successors and assig11s . 
'·Grantee''). \\·hose address is 011e South Wacker Dri"·c, St1itc l 800. Chicago. IL 60606, \\itl1 regards to tl1e 
follo\'-ing: 

I. o,\·ner and G1antee did enter i11to tl1at certain WIND LEASE AND EASElV1ENT 
AGREEl\i1ENT of e\.·en date here,,·ith (the '' Agreeme11t''), V\·l1ich grants and conve~·s to Grai1tee ai1 easement 
and lease to convert. 1naintain and captt1re t11e flo'"' of wind and \\1 i11d rcsot1rccs over across and throttgh tl1e 
real prope~' located i11 Deuel Cot1nt~·. SoL1th Dakota as n1ore partictalarl~.- described in Exhibit A attached 
hereto (the ''Property''). Ca1Jitalized tcr1ns used ru1d not dcfi11ed herci11 have tl1e mca11i11g given tl1e san1e in 
tJ1e Agrccn1ent. 

2 . Tl1e Agreement gra11ts certain eascn1cnts tl1at benefit Gra11tee, ru1d an1ong otl1cr things, 
contains certain additio11al tenns regardi11g pa~mer1ts to be 111ade b}1 Grantee to 0\'1ner. rights of Gra11tce and 
0\.\11er co tenninate the grant of easemc11ts, con1pliance \\.ith govem111e11tal reqt1irc111ents. representations ru1d 
,,·amu1ties b~· Grantee and Q,..,·ner to each other. tl1ird pan~· Lise rcstrictio11s, a11d otl1er n1atters. 

3. The Agrcen1ent sl1all co1nmcnce 011 the Effecti\.·c Date ru1d contint1c tintil the l\\e11t~·-fiftl1 
(25th) aru1iversal)· of tl1e earlier of (i) cl1e date fi\o·e (5) ~ ·ears tl1creaflcr, or (ii) tl1e date 011 \\·hich Gra11tee 
begins selling electrical c11crgy ,enerated b~· s•1hsta11tiall\' all of tile '"·ind.tl1rbi11cs to be i11clt1ac<l in tl1c ' 
Prorcct (as de.fined i11 t e srce111c~t) to a tl1ird 1Jart~· O\\"Cr t1rcl1aser, regardiess of \\'hctl1er\Vl11dpo\\"t!T 
Faciliti~s arc.i11st.allcd on tl1e Pro!Jcrt~·~ a11d.111a~ bc.~:xt~1~tlcd for a11 a 1tiona! peri~ oft\\·e11t\· (20).~·ear_s ~t 
Grantees o t1on 1n accordance '''th tl1e ter111s s1)cc1ficd 111 tl1c Agrecn1e11t. Not\\1tl1stand1ng tl1~ forcgo111g~ 
Grantee 1na~· extend t11c evelo1Jn1cnl Period b~ · t\\'O (2) ~·ears to the seventl1 (7tl1) aru1iversa~· of tl1e Eftccti\'C 
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Date pt1rsuaitt to the ten11s specified in the Agrceme11t: in such C\'Ctlt the additio11al period of £\\·en~· (2()) ~·ears 
shall be reduced to cigl1teen ( 18) ~·cars. 

4. This Me1norandun1 does not supersede. modif)·, amertd or othcn\.·ise cl1unge the tenns. 
conditions or co\.·cna11ts of the Agreen1e11t, ai1d O\\oner and Grantee executed and are recording tl1is 
Mcmorandu1n solel}'· for the purpose of pro"·iding constructive notice of the Agreement ai1d Grantee ·s rights 
thereunder. The te1111s, conditions ru1d covenants of the Agree111ent arc set forth at length in t11e Agreement 
and are incorporated herein b)' refere11ce as though full~· set forth herein. This Memorandurn shall not, in 
ait\' manner or fo11n \\·hatsoev·er. alter. modif\.· or varv the tcm1s. covenants and conditions of the - . . .. . . 

Agreen1e11t. 

5. This l\tle1norandum shall also bind and benefit, as the case ma~· be, the heirs, legal 
representatives. assigns and successors of the respective parties l1ereto, and all covenants. conditions and 
agreements co11tained in the Agree111ent shall be construed as co,,.e11ants running ,.,.·it11 the land. 

6. Except as othen,..·ise set forth in the Agree111ent, Q,\·ner shall have no O\\Tiership. lien, 
securit~· or otl1er interest i11 an~' WindpO\\'er Facilities installed on the Propert}·, or an)· profits deri\'ed 
therefrom. ai1d Grantee ma~' rernove an~: or all Windpov.'er Facilities at any time. Except for ai1~· competing 
developers of \vind energ)' projects, Grantee shall accon11nodatc the reasonable devclopme11t of essential 
services on the Propert)·, including an); electric transmission and distribl1tion lines and associated facilities, 
telecommunications facilities, and rural "·ater systems, provided that such services do not interfere '''ith the 
\Vi11dpo,,·er Facilities. 

' 

7. Addresses of the parties are as follo\\'S: 

If to Q,, .. ner: 
{Lando,,·11er Name 1 
[Address IJ 
{Address 2) 
[Phone} 
[E111ailj 

lfto Grai1tee: 
lnvc11erg~· Ll.C 
Att11: General Counsel 
Ot1e S. Wacker Dri\'C. Suite 180() 
Cl1icago. Illinois 606()6 
Fax: 312-224-1444 

8. This Mcn1orai1cll1m ma~· be cxcct1tcd i11 cot111teriJarts, eacl1 of \\l1icl1 sl1all l>~ dce111~d an origi11al 
and all of\\ l1ich ,,·hen taken togetl1e1· sl1all constitute one and t11c sa.111e doct1111e11t. 

lsign::.1tt1rc pa.ge to folio,,· I 

\\'SIJ\r)(' Jl11~11 J,a11<l~1\111~r :"•1111~1 
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rN WITNESS \VHEREOF, the parties l1ave exect1ted tl1is l\'lemorandun1 to be effective as of tl1e 
date first \\ritte11 above. 

''Owncr(s)'' "Grantee'' 
!Insert Landowner Nan1c) lnvenergy Wind Develop1nent LLC 

Name: [Insert Landowner Name] 
Title: Vice President. Development 

j 
• 

! ACKNOWLEDGi\tlENT OF OWNER 

• 

•• . . 

STA TE OF SOUTH DAKOTA ) 
) SS. 

COUNTY OF ) 

Personal I)· ca1ne before me this da~· of , 20 l , (Insert Landowner Name), 
[Insert Landowner Marital Status), \\'ho executed the foregoi11g instrument individual})· and 
ackno,._·ledged the same. 

(S E A L) 

Name: 
~---~-----------

N ota n.· Public. State of 
~ . ---------

M)' Co111111issio11 Expires:--------

ACKNOWLEDGMENT OF GRANTEE 

ST:\ TE OF lLI ... INOIS ) 
) SS. 

COUNTY OF COOK ) 

Persona II~· ca111e before n1c tl1is da~ · of , 20 I __ . Kevin Parz~·ck \\·110 

executed tl1c foregoi11g i11strume11t as Vice Preside11t of ln\.·e11erg~· Wind De,:elop111c11t LLC, and 
ack110,,·Jcdged tl1c same. 

(S E A L) 

Nan1c: ---· . 

Notar\· Pt1blic. State of .. . --------- --
tv1~: Co111n1ission Expires :--------
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Exl1il>it D 
Special Conllitio1ts 

Upon co111plction of constn1ction, all Propert~: disturbed b)' Grantee and not reql1ired for conlinuing 
operations of the Windpo\,·er Facilities shall be restored to a condition reasonabl,· si1nilar to its 

• 

original conditio11. consistent "·itl1 tlte co11tint1ed use of the Proper!)' purst1ant to this Agreement. 
Recla1natio11 shall inclt1de, as reasonably reqt1ired, leveling. terracii1g, mulching and other 
rcasonabl~· 11ecessar:· steps to pre"·ent soil erosion. Included in the scope of reclamation activities 
shall be t.he repair. and \\he11 re:aso11abl)' dcter111ined to be necessa~·, the replacement of 
undergrou11d drai11age tile that '~as disturbed during the construction process. Grai1tee shall use 
con1mercially reaso11ablc efforts to substai1tiall~ .. replace removed topsoil to its general original 
location, \\lth the exception. of the access roads and \\"Ind lt1rl>1ne fbt1ndatlons. Except for-d.--c-· 
nli11imus an1ounfs Oial are renlo\:ed as a co11seqtie11ce of constructio11, topsoil shall not be remo,·ed 
from the Propert)' ,,·itllout the conse11t of Q,,11er . 

Exl\il,i1 .\ - 2 
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Scl1edt1le of Locatio11s: ·- - - -

Record Nu1nber -

• 

~!!gal Dcscrmtiog~ 

• • • ' . . . - . - . 

EXIIIDIT A 
To l\t(e111ora11dt1 n1 

{Insert La11dow11cr Nan1c) Property 

Jg~ns\1ip/ Range $.ection 

• 

Total 

r:-: ~hi bit • \ 

. . • 

I 

I 
I 



Ex K 13 - 25

• 

... 
--~ 

• 

• 

• 

-

• 

Drafted by and after recording return to: 
I11venerg~: Wind Developme11t LLC 
A TIN: Land Admi11istration 
One South Wacker Drive 
Suite 1800 
Chicago, lllino~s 6060f> 

• 

' - ' - -

' 7 1 

WIND LEASE AND EASEMENT AGREEMENT 

• Deuel Cot1nt...,·. State of South Dakota • • • 

Execution of Document 

• I .., -• • 

• 

• 

• 

South Dakota law requires that this document may not be executed 
by the parties until at least IO business days after it has been 
de1ivered to the property owner. The prope O\Vner acknowledges 
that the document was delivered, and if applicable executed, on the 
dates set forth below. 

Date I Days O\vner Initials 

Date document 
delivered to Owner '20 

Date document 
executed by Owner , 20 

Number of bL1siness • 

days between delivery days 
and execution 
(excluding holidays and 
\\iCekends) 

• 

• 

. I • 

• 

• 

I 

• 




